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THE CONSTITUTION AGAIN 


In the last issue of the Law Journal, Mr. Garrett published an able article entitled “Constitutional Sabo- 
tage.” He suggested, in no uncertain terms, that the constitutional distinctions between the executive, the 
legislative, and judicial branches of government were being broken down, pointing out specific cases. We 
indicated through this column that we would be glad to publish any reply to Mr. Garrett’s article, but to 
this date we have had no such reply. We take it that the validity of his criticism must be generally 
admitted by the bar of this State. 


In this issue we are publishing a reprint from the Jacksonville Law Journal of parts of the decision of 
Judge West declaring unconstitutional the Act of the last Legislature creating certain officers to be known as 
SPECIAL ASSISTANTS TO THE ATTORNEY GENERAL. It is quite clear that Judge West considered 
that the Statute in question would go far toward breaking down the fundamental distinction between the 
executive and judicial branches of the government. 


If the ‘Constitution of the United States and of the State of Florida are to be upheld, it is the duty of 
judges and lawyers to see to it that these great distinctions are maintained. If the theory of our form of gov- 
ernment is not correct, and if we are to adopt a form of government in which the legislative and judicial are 
united, or in which the executive and judicial are united, then let it be so. But if, on the other hand, we are 
to maintain the present theories upon which are based the fundamentals of the Federal and State Govern- 
ments, the more plain speaking we have in the maiter, the better we will be. 


OPINIONS OF THE ATTORNEY GENERAL 


Through the courtesy of Hon. Fred H. Davis, the Law Journal will be furnished, from time to time, copies 
of official opinions rendered by the attorney general. He has given us leave to reprint such of these opinions 
as seem to be of general public interest or of particular value to the bench and bar. It is the desire of the 
Publication Committee to increase the usefulness of the Law Journal, and with this thought in mind, these 
opinions are being published. We would again invite suggestions from any member of the State Bar Associa- 
tion as to additional subjects which the Law Journal can conveniently cover within the space at our disposal. 
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There appear to be two distinct policies advanced. 
First, that favored by the present Administration to 
the effect that the Government should speedily get 
out of the shipping business; Second, that the Gov- 
ernment should continue permanently to own and 
operate merchant ships in overseas trade. 

In the Merchant Marine Act of 1920 the fixed policy 
of the Government was announced to be to establish 
and maintain an adequate American Merchant Marine. 
It was declared that the intention was to have this 
Merchant Marine “ultimately pass to private hands.” 
It was unfortunate, perhaps, to announce such inten- 
tion although it is distinctly a secondary consideration. 
The prime purpose was to establish and maintain a 
merchant marine under our flag in foreign commerce, 
adequate to serve our needs in time of peace as well 
as in times of emergencies. 


Mistaken Construction 


The policy announced was all right if properly con- 
strued, but those who have had the administration of 
the Act in charge have seemed to largely ignore the 
prime purpose and lay emphasis upon the second 
thought. They have appeared to construe the lan- 
guage of the Act as meaning the goal to be attained 
was to get the ships into private hands speedily and 
get the Government out of the shipping business. In 
pursuance of this idea, those in authority supported 
primarily plans and schemes for disposing of the 
ships. They went so far as to sell the City of Los 
Angeles for $100,000, she being a German-built vessel 
seized by us during the war, costing approximately 
$1,600,000, on which the Shipping Board spent $2,000,- 
000 to recondition, and also some $47,000 for hotel 
supplies within a month of her sale. In pursuance of 
this policy, also, the combination cargo and passenger 
ships—some of the finest afloat on any ocean—having 
cost the Government over $30,000,000—were sold to the 
Dollar Line for $4,500,000, payable in five years with 
the guarantee that they continue the service and fly 
the American flag during that period of time. A fiive- 
year guarantee of service, when sales are made, is 
ridiculous when we consider that time is not more 
than a minute in the life of a nation. It is not neces- 
sary to recite numerous sales at terrible sacrifices— 
in pursuance of this idea of getting rid of ships and 
getting out of the shipping business. One argument in 
support of this idea, was that the Government was 
losing some forty to fifty million dollars a year and it 
was desirable to save this loss. 
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AN ADEQUATE AMERICAN MERCHANT MARINE 


By United States Senator Duncan U. Fletcher 


No Earnest, Sincere Effort to Succeed 


No notice was taken of the fact that no serious, 
business-like effort was being put forth to make the 
business a success, but everything was done to dis- 
courage the building up and establishment and main- 
tenance of a Merchant Marine. Those in authority put 
themselves in the absurd position of offering the prop- 
erty for sale, which was worse than worthless, accord- 
ing to their claims, inasmuch, as alleged, those who 
acquired them were bound to lose money. American 
merchants were admonished of the futility of making 
contracts for the movement of exports and imports 
with Government-owned ships because any day, practi- 
cally without notice, those ships were likely to pass 
into other hands and under different management and 
control. No business could succeed on any such basis. 


Those engaged in it were apparently determined to 
make it a failure. 


Failure Turned Into Success 


Public sentiment reacted to this situation and fin- 
ally there came a time when more serious attention was 
given to the problem of operation, with the result that 
the alleged and exaggerated losses have gradually dis- 
appeared and the business is being conducted in a 
more intelligent, energetic and efficient manner. It is 
gratifying to note that the direct operating profit of 
the U. 8S. Lines, embracing five trans-Atlantic passen- 
ger ships, for the fiscal year 1927 was $635,842.97; the 
loss for the fiscal year 1926, using the same factors, was 
$650,000—the net result shows an improvement in 1927 
over 1926 of $1,285,842.97. I am assured that the 
U. 8. Lines’ vessels are in very good condition; that the 
item of repairs carries several hundreds of thousands 
of dollars in betterments that could probably be con- 
sidered as a capital charge. The Merchant Line of 
freight ships operated by the Government is also show- 
ing a decided improvement, with gratifying results. 
Those Lines owned by the Government and operated 
by private operators are being conducted on a more 
business like basis without very great loss—the losses 
in no wise approach the saving in freight to our 


shippers. 


Attitude of Business Men 


I have noted with no little concern the position 
taken by those who favor the first mentioned policy, 
including the Resolutions adopted May 4, 1927, by the 
Chamber of Commerce of the United States and the 
comment thereon by newspapers to the general effect 
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that the “protest is as strong as any protest ever made 
and has the weight of millions of thinking men behind 
it.” In supporting this Resolution Mr. Gadsden said: 
“TI make no pretensions to any special knowledge of 
shipping matters’”—and further: “As I understand 
the temper of the business men of this country, we are 
opposed to government entering into any phase of 
business, and we are looking hopefully to the time in 
the near future when the government will retire from 
the shipping business and turn back this great field of 
American business into the hands of American busi- 
ness.” 
Shipping Board’s Position 

- During the discussion Chairman O’Connor of the 
Shipping Board said: ‘We absolutely want to get out 
of business, and we are willing to sell to any man, any 
American, who will come and buy the ships at any 
time, at any place, and the price does not make much 
difference. I believe that is a fairly good offer to any- 
body here who has the idea that the Shipping Board 
does not want to sell ships. Come down to us; we will 
sell the ships if you will pick the route out, or we will 
tell you what the routes are, we will furnish you with 
the figures as to how the ships are running, how they 
are running at the present time, whether they are 
making money or losing money. We will give you all 
the information, and then you can make up your minds 
which one of the 23 routes you want to buy, and we will 
sell the ships.” He further said: “We want to get out 
of business just as soon as we can, and we are trying 
to do that very thing. I make this statement to you: 
There is no man that can come to you and state to you 
publicly, so that it will be heard, that he has tried to 
buy ships from the Shipping Board and was refused, 
unless he wanted the Shipping Board to hand them over 
to him for nothing. That we cannot do. They are 
government property, and we are going to try to get 
just as much money for them as we can, especially in 
individual sales. In route sales, as I said before, gentle- 
men, the price does not make the least bit of difference 
to the Shipping Board. Come and make us an offer, 
anybody here. We have 23 routes now for sale. Come 
and make us an offer, if it is $5 a ton, $10 a ton, or $7 
a ton. Those vessels cost the good old government of 
the United States $200 a ton. There is a vast differ- 
ence between a $5.50 capital investment and a $200 
capital investment. We are giving you a big subsidy 
to buy the vessels; so if you know any body who wants 
to buy, come on and buy. Weare ready to sell.”” What 
is the use of talking about getting out of business and 
. delivering the ships into private hands in the face of 
this offer, which has been repeated over and over 


again? What is the use of talking about the handicap — 


of American owners when they are offered ships at $5 
a ton that cost $200 a ton, and still refuse to get into 
the business. 


Correct Policy 

In my judgment, and if I had the authority, | 
should not say another word about selling ships; | 
should not insert another advertisement or permit any 
talk about the Government going out of business. On 
the contrary I should announce to the world that pri- 
vate enterprise having failed utterly to take the proper 
interest in ships and the building up of an American 
Merchant Marine, the Government is in the shipping 
business to stay, and the policy shall be from now on 
to eliminate the words in the Merchant Marine Act, 
“ultimately to pass to private hands,” and shall be to 
aggressively carry out the prime purpose of the Mer- 
chant Marine Act—to establish and maintain an ade- 
quate American Merchant Marine and to that end the 
Government shall continue permanently to own and 
operate vessels in overseas trade. I should make this 
issue in the next campaign; I should put this pledge 
in the Democratic platform and go to the country on it 
announcing clearly and unequivocally the policy of this 
Government to permanently own and operate merchant 
ships in foreign trade, to serve American commerce, 
protect American business abroad, and meet our com- 
petitors on common ground abroad, and serve our 
country in time of need. 


National Defense 


Merchant ships are just as necessary in time of war, 
or when extraordinary conditions arise, as are cruisers, 
destroyers and floating batteries. This was demon- 
strated clearly—so that any man with any sense at ali 
could understand it—during the World War. After the 
German submarines became active England would 
have been forced out of the war within eight weeks 
but for her merchant marine. Our Allies had lost 
6,000,000 dead-weight tons to December 1916 and after 
that they were losing 650,000 tons a month, making 
their total losses 8,000,000 dead-weight tons for 1917. 
No wonder the Allies sent forth their urgent appeal to 
us for ships, ships, and more ships if the war were to be 
won. Each appeal was warranted by the acute neces- 
sity. Mr. Hurley says in his book, “The Bridge to 
France,” “Germany never would have begun her ruth- 
less submarine warfare on February 1, 1917, if the 
United States had possessed a substantial merchant 
marine.” Chairman O’Connor further said during the 
discussion of this Resolution: “It comes rather hard 
to me to look out of that window and look at the Wash- 
ington Monument and then sit here in this room and 
hear a resolution trying to put the American business 
men in the hole. They will realize that they are going 


_in the hole, gentleman, the minute you get the ships 


off the ocean that the government is operating at the 
present time.” There is not a shadow of doubt if all 
the Government-owned ships were given away to pri- 
vate parties, within six months they would, in the 
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' main, pass into foreign hands or come under the control 


of foreign interests. In 1914 not more than 10% of 
American commerce was being moved in American 
bottoms. The United States had only 9.4% of the 
world tonnage. Great Britain had 41.6%. Now we 
have 21.6% and are carrying about 30% of our foreign 
commerce. Does the American manufacturer and pro- 
ducer wish to go back to that situation? Does he not 
remember that when the German ships were out of 
commission, the British ships commandeered for war 
uses to a great extent, freight rates went up on wheat 
from New York to Liverpool from 3 cents to 50 cents 
a bushel and from $2.50 to $50 on cotton per bale from 
Galveston to Liverpool? Does he not remember when 
contracts for cement and for steel were offered the 
United States producers in South America, they were 
unable to obtain the contracts—not because their pro- 
ducts were not superior, not because their prices were 
not lower, but because foreign competitors were able 
to control freight rates, and the cost of delivering 
the goods was made such that foreign competitors 
could make deliveries at a better figure. 


Some Actual Accomplishments 


Chairman O’Connor further said in the discussion 
of this Resolution of Protest: ‘Ask your farmers out 
in the Middle West, ask your cotton planters in the 
South, what the Shipping Board did for then last fall. 
Ask them what it did for them in 1924. We saved the 
day for them. We saved the day last fall for them 
by putting ships in. Private owners did not have an 
American ship to carry a cargo of grain out of the 
southern ports last fall—not an American ship. They 
did not have any British ships; they did not have 
any other kinds of ships, because they all left our 
grain piled in our elevators, they left the grain piled 
in cars, they left your cotton stored on the docks— 
for the reason that foreign ships that were carrying 
that freight could get more money for carrying coal 
to England’. At the time of the coal strike in England 
90 ships were drawn from this Government-owner re- 
serve fleet and put into service by the Shipping Board, 
and in that way our surplus products of grain, cotton 
and the like were able to reach the markets overseas. 
Private owners were not and could not be in position to 
render that service. I call attention to further state- 
ments by Chairman O’Connor: ‘Take your locomo- 
tive works: How many locomotives did they ever 
ship to the southern ports from this country direct 


until the United Shipping Board put vessels on to . 


carry locomotives there? Ask some of them. Ask 
the Baldwin locomotive people or some of the rest of 
them how many they shipped and why they did not 
ship them? Because the American locomotive manu- 
facturer was up against a proposition of a four dollar 
a ton transshipment charge before we put our vessels 
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in there. We cut that charge away and they are now 
able to compete with the world. The General Electric 
Company and the Western Electric Company are in 
the same position. There is no transshipment charge 
on their goods now. They are going right where the 
people want them in the southern ports right direct 
from New York, with weekly sailings.’ ; 


Foreign Interests 


There is no doubt but that every foreign compe- 
titor desires above all things that the Government shall 
go out of the shipping business and all ships be turned 
over to private hands. In looking out for the interests 
of the United States, I am not given to taking the ad- 
vice of other countries. It is claimed we are violating 
a great principle by continuing the Government in 
the shipping business. I deny it. I am perfectly wil- 
ling that private enterprise should undertake this 
business; I would greatly desire that—but for 50 years 
private enterprise has failed, although we did what 
we could to encourage it. We were in a helpless con- 
dition when the war came on in 1914—in an unneces- 
sary, humiliating indefensible, foolish position of ab- 
solute dependency upon foreign ships to move our 
products to market and bring to us the things we 
needed. Now for 10 years past we have spent time 
and money trying to prove that the Government could 
not handle this business successfully and trying to 
persuade private enterprise to get into it. We have 
been willing to sacrifice the ships, although the people 
of this country paid some four billion dollars for this 
enterprise; the authorities have made every effort to 
throw that away and yet with all these inducements 
private enterprise holds back and refuses to establish 
and maintain an American Merchant Marine worth 
while. We are in very much the same position that 
we were in during the war when the German subma- 
rines became active. Marine insurance companies 
came to Washington and appealed to the Government 
to go into the insurance business; they declined to 
write Marine insurance, they said the hazard was too 
great. Responding to their appeal the Government 
established a Bureau of War Risk Insurance and pro- 
tected shipping during those trying days. The rates 
were reasonable, nowise exorbitant—in fact, if there 
was any increase it was very nominal. After the war 
these insurance companies wanted the Government 
to get out of the business. All right, it did, showing 
a profit of some $17,000,000 made while engaged in 
it. 

Government Ownership and Operation 


It is all nonsense and an unwarranted reflection 
upon every honest man connected with the Govern- 
ment to claim that men cannot be found with suffi- 
cient honesty, intelligence and patriotism to conduct 
Canada’s government owned and oper- 


this business. 
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ated ships constitute one of the most valuable assets 
of that country; Australia has been successfullly oper- 
ating her ships; the Panama Canal Line is a great 
success, showing satisfactory earnings, notwithstand- 
ing they carry all Government supplies at much less 
than commercial rates. The Government owns and 
operates the Mississippi and Black Warrior Line, mov- 
ing a tremendous commerce, keeping down rates, and 
serving as an additional facility of transportation for 
great areas of the country. The Government trans- 
port lines in the Army and Navy are efficiently and 
economically conducted. I am thoroughly convinced 
that the one certain way and, so far as we sell the only 
possible way for us to have an adequate Merchant 
Marine is for the Government to own and operate 
merchant ships in overseas trade. We must main- 
tain the routes we now have although the Shipping 
Board seems willing to practically give them away if 
private enterprise would keep them up. I would stop 
this talk, absolutely, about the sale of routes and the 
sale of ships; I would not even sell the hulls of our 
so-called obsolete ships for the purpose of being des- 
troyed or scrapped, as per notices in the New York 
Journal of Commerce of May 16. On the other hand, 
I would lay them up in fresh water, possibly in the 
James River, and keep them there without any ex- 
pense, even for paint, so that they could be drawn upon 
for use in emergencies—just as supposedly useless 
hulls were resurrected and pressed into service dur- 
ing the World War. 


Replacements and Reconstruction 


I do not favor appropriating large amounts of mon- 
ey for the purpose of building new ships in order to 
replace others that may, in the course of years, be out 
of commission, if power is to remain in the Shipping 
Board to sell these new ships at any price they may 
consider reasonable. I would favor appropriating 
money to add to the United States Lines such ships 
as will strengthen and make more profitable that Line; 
I would appropriate money for the purpose of build- 
ing new ships in order to balance our fleets where 
needed, but with the understanding and the emphatic 
declaration that such ships are to be owned and oper- 
ated permanently by the Government. I would favor 
a definite program of replacement to supply the facili- 
ties our country needs whenever individual Ameri- 
cans fail to provide them. 


Middle West Claims 


The Middle West properly demands that steamship 
routes by way of the Gulf and South Atlantic ports 
should insure a permanency of service at ocean rates 
on a parity with the North Atlantic. They justly in- 
sist that the ships the United States Government is 
now operating should be continued in operation. 


They are outspoken in the view that in the interest 
of commerce and national security the Shipping Board 
should continue to operate through private companies 
all present lines and services now established and make 
such additions to lines and services from time to time 
as may be required. 


They very reasonably urge, too a definite policy 
of replacement, reconstruction and modernization of 
vessels, as our foreign competitors are doing, in order 
to meet the competition presented by the best of for- 
eign ships. I am in full accord with this position. 
It is sound and patriotic and vitally important to the 
whole country. 


The Solution 


In all candor, having been with this problem since 
1909, studied it, read and heard everything put forth 
on the subject that I could reach, I must say to our 
Middle West friends and to all others interested—and 
that embraces all our people—that in order to insure 
the things you want you must go one step further and 
insist that the fixed policy of the Government shall be 
that the Government must own and operate these 
ships in foreign trade, not interfering with private 
ownership and operation under our flag, but to ade- 
quately supply this country’s needs. 

The wealth of this nation is estimated at $400,- 
000,000,000. We have a foreign trade estimated at 
$10,000,000,000 annually. Our freight bill for the 
transportation of this commerce is estimated at $600,- 
000,000 annually. What folly it is for the United 
States to be abjectly dependent upon other countries to 
carry our goods! Can we expect any fair show in 
foreign markets, can we ever hope for any expansion 
of our trade if we must rely upon our competitors to 
deliver our goods? ‘Retire from the shipping busi- 
ness’—Turn back this great field of ‘American busi- 
ness into the hands of American business’ is fine talk. 
I can imagine the hearty applause of every foreign 
shipping interest. If the American business man is 
not more stupid than I can think of his being, he would 
raise his voice in protest. He would ask—what then? 
Who is ready to take over the 24 routes now operated 
by the Shipping Board or its agents? Who is pre- 
pared to operate the 300 ships now engaged by the 
Government, or any considerable number of them, even 
if they are given away? What American business 
men are prepared or ever expect to be prepared to 
render the service to American commerce evidenced 
by the figures of the Shipping Board for 1926, when 
they covered 11,270,341 miles and carried exports 
and imports valued at approximately $850,000,000 at 
a cost to American shippers of 2.2 cents for each dol: 
lar’s worth of goods carried? Can we afford to have 
less part in our foreign trade than we are now taking, 
when—even now—70% of our international trade is 
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We scrapped 850,000 
tons of naval vessels, many of them the most modern 
types of fighting ships, at a cost of $400,000,00, lost 
our naval position, and now these ‘business men’ want 
us to scrap our merchant fleets in order not to inter- 
fere with private business! We might as well scrap 
the remainder of our Navy if and when this Govern- 
ment ceases to own and operate merchant ships. 

If the Shipping Board goes out of business and 
the Government ships in foreign trade pass into priv- 
ate hands, within a year thereafter they will be in 
control of foreign shipping interests. In any case, 
whether that follows or not, the world routes of trade 
will be focused in New York and use of the ports of 
the South Atlantic and Gulf, so far as overseas trade 
is concerned will be greatly curtailed if not aban- 
doned. 

Every Maritime Nation in the world is doing its 
best to build ships and put them into Foreign Trade 
Service except the United States. 

From 1921 to 1926, for transoceanic service (ves- 
sels of 2,000 gross tons and over)— 

Great Britain built 600 vessels, totaling 3,500,000 


gross tons; 


Germany built 172 vessels, totaling 650,000 gross 
tons ; 

Italy built 83 vessels, totaling 506,000 gross tons; 

France built 72 vessels, totaling 450,000 gross tons; 
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Japan built 52 vessels, totaling 250,000 gross tons; 

United States built 14 vessels, totaling 137,000 
gross tons. 

In 1921 the United States had in Foreign Trade, 
privately owned, 843 vessels of 2,964,113 gross tons; 
Shipping Board 1,716 vessels of 7,656,604 gross tons. 

June 30, 1927, the situation was—in Foreign 
Trade: 


Privately owned, 525 vessels of 2,197,507 gross 
tons ; 

Shipping Board, 780 vessels of 4,093,950 gross tons. 

In other words from 1921 to 1927 our shipping in 
Foreign Trade has gone from 2,559 vessels of 10,620,- 
717 gross tons to 1,305 vessels of 6,291,457 gross tons. 
This while we have been supposedly making every ef- 
fort to create and maintain an adequate American Mer- 
chant Marine and especially to get it into private 
hands. 

Apparently private ownership has increased since 
1914 but under the head of “Privately Owned” there 
are tankers, totaling 1,011,000 gross tons, owned and 
operated by oil companies for the transportation of 
their own products. Deducting these it will be noted 
no progress has been made towards interesting priv- 
ate capital in the enterprise and we cannot rely upon 
that method of establishing and maintaining an ade- 
quate American Merchant Marine. 


—DUNCAN U. FLETCHER. 
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HOW EVIDENCE OF TRUTH OR FALSITY OF COM. 
MUNICATIONS WHICH AFFECT DEFEND- 
ANTS’ MENTAL CONDITION MAY 
BE REBUTTED 


By Howard P. MacFarlane, of the Tampa Bar 


It is a matter of peculiar interest to members of 
the profession to determine to what extent cross-exam- 
ination, rebuttal and impeachment may go where the 
defendant pleads insanity produced by a communica- 
tion or communications made to him prior to the oc- 
curances under investigation at the trial. 

In our own State the doctrine of temporary insan- 
ity or irresistible impulses has been rejected by the 
Supreme Court, and unless the defendant can show 
that at the time of the occurences under investigation 
he was insane within the definition of insanity as im- 
posed by the criminal law, this defense is of no avail. 
However, the rule of law is the same, whether the de- 
fense of temporary insanity or irresistible impulse be 
allowed, or whether the strict definition of insanity be 
imposed, and in the cases which will hereafter be dis- 
cussed, no attempt will be made to distinguish those 
from jurisdictions in which the rule of irresistible 
impulse is in force, and those in which it has been re- 
jected. 

It is now established by the great weight of author- 
ity and no longer open to serious controversy, that 
where a person’s state of mind is in issue, and that 
state of mind in whole or in part has been produced 
by communications made to him by third persons, that 
such communication may be introduced in evidence. 

Wiggins on Evidence, Vol. 3, Section 1789— 

Everett v. State, 33 Fla. 661. 

Likewise, the truth or falsity of such statements 
are not in issue, but only their effect as bearing upon 
the defendant’s mental condition at the time under 
investigation. 

Judge Carroll of the Court of Appeals of Kentucky, 
has stated the rule as follows: 

“If the defendant received such information and believed 
it to be true, it is wholly immaterial, so far as its effect upon 
him is concerned, whether it was, in fact, true or false. And 
so in this case it was not the truth or falsity of the informa- 
tion Choate received before the act that upset his mind, but 
the fact that he believed it to be true, and that it was of such 
a nature as to naturally and reasonably disturb his mental 
equilibrium.” 

Choate v. Commonwealth, 176 Ky. 427; 195 S. W. 1080, 
text page 1086. 

If the premise be well laid, it logically follows 
that the only matters open to inquiry upon impeach- 
ment, cross-examination or rebuttal are: 


(1) Whether such a communication was in fact 
made. 

(2) Whether the defendant believed it to be true. 

(8) Whether the effect upon his mind was that 
claimed. 

Shipp v. Commonwealth, 124 Ky. 643; 99 S. W. 945. 

In that case it was held: 

“The Commonwealih can break the force of this alleged 
confession: First, by showing that the wife did not make the 
same, by showing that she was not at the place where the al- 
leged confession was stated to have been made, or that the ap- 
pellant and son were not there at the alleged time. Second, 


by impeaching the reputation of appellant and the son for 
truth and veracity.” 


Text page 950. 

It logically follows that evidence going to the truth 
or falsity of matters connected with the general repu- 
tation of a wife for virtue, or the lack of it, to her 
acts and conduct subsequent to the fatal affray, and 
to statements contrary to those made to the husband 
of which he had no knowledge, are wholly immaterial 
and irrelevant, and the books abound in cases illus- 
trating these principles. 

Any attempt to collect and discuss all the cases 
bearing upon tthese propositions of law would pro- 
duce an article of interminable length, and in this pa- 
per I shall not attempt to do this, but only refer to 
a few of the most prominent decisions illustrating 
these points. 

The earliest case which deals with these matters is 
Peoples v. Hurtado, 63 Cal. 288. 

In that case the husband was charged with the 
murder of his wife’s paramour. Evidence of a con- 
fession of adultery with the deceased made by the wife 
to the accused was introduced in evidence. For the 
purpose of corroborating this confession, the defendant 
offered to prove that his wife and the deceased had 
visited a disreputable house together. Objection to 
this evidence was sustained, and this ruling was the 
basis of one of the main assignments upon appeal. 

In discussing the admissibility of this evidence, 
the Court held: 


No direct evidence was offered by the people to contra- 
dict her (the wife’s) statement that she had made the con- 
fession to her husband. We know of no principle which would 
permit the defendant to strengthen or bolster up the state- 
ment of the witness that she had declared to defendant that 
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she had committed adultery by proving that, in fact, she had 
committed adultery. Evidence that she had committed adul- 
tery would not tend to prove that she confessed to her husband 
she had committed adultery. It was her statement which would 
be claimed to be the cause, or one of the causes, which deprived 
defendant of his reason—not the truth of her statement with 
respect to which he had no personal knowledge * * * * * To 
admit evidence in itself totally irrelevant, because it might, 
in some degree, render more probable testimony which is 
relevant, would be to open up the way to the trial of side is- 
sues, not made by the pleadings. If it were competent for 
the defense to give evidence tending to prove that defendant’s 
wife had committed adultery, it would be competent for the 
prosecution in rebuttal to introduce witnesses who would swear 
that the house referred to was a house of good repute, or that 
defendant’s wife never entered it. Moreover, it would have 
been incompetent for the prosecution, in the absence of evi- 
dence on the part of the defendant tending to prove her adult- 
ery, to cast discredit upon her testimony that she had con- 
fessed her guilt to her husband, by proving that she-was en- 
tirely innocent.” i 


People v. Hurtado, 63 Cal. 288. 


This is the first enunciation of the law upon this 
particular question, but it will be observed that it is 
merely an application of familiar principles to a situa- 
tion arising for the first time. 

The question appéars to have next arisen in Ken- 
tucky in the celebrated Shipp case, which has already 
been referred to. In that case the defendant sought 
to testify that upon the Saturday preceding the kil- 
ling, his wife had confessed to him her criminal in- 
timacy with Smith, the deceased, who had thereafter 
been killed by defendant while as he claimed he was 
insane as a result of such confession. This evidence 
was excluded. The State then introduced the evidence 
of several witnesses as to Mrs. Shipp’s good reputation 
for chastity in the community upon the theory that 
it tended to show that Mrs. Shipp had been innocent 
of wrong doing, and that the charge made by her hus- 
band was false. 


In a lengthy opinion by Judge Nunn, the authori- 
ties as they then existed were discussed, and the con- 
clusion reached that such evidence was inadmissible. 

In part the Court said: 

The reasoning of the Court in that case (referring to the 
Hurtado case) applies here. The competency of the confession 
is based on the fact that it was the cause or one of the causes 
which induced the accused to act as he did. Its truth or falsity 
had nothing to do with his conduct. In that case the Court 
said that if it was competent to corroborate the confession, it 
would likewise be competent to contradict it. Thus a side issue 
would be presented for trial which might swallow up the prin- 
cipal one which the jury had been called upon to decide * * * * 
If the reputation of the wife in this case was competent, sub- 
stantive evidence of her innocence would also be admissible, 
and, if so, appellant would have the right to corroborate by 
any fact or circumstance, to corroborate the confession by 
showing her actual guilt. * * * * So here, the fact that the wife, 
before and since the homicide (for the Court allowed proof as 
to both periods), bore a good reputation does not disprove the 
fact that she made the confession to defendant, and it was 
upon the confession of guilt, and not upon guilt in fact, that 
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the defendant acted. * * * * The attempt to show her general 
reputation for chastity was such that she would not likely have 
made such a confession involves a proposition that is new in 
the law of evidence.” 


Shipp v. Commonwealth, 124 Ky. 643, 99 S. W. 
945, text page 950. 

Shortly subsequent to the Shipp case in Kentucky, 
a similar case arose in Texas, Jones v. State, 51 Texas 
Criminal Appeals, 472. 

It appears that the defendant stood charged with 
the murder of one Lyles. The defendant’s wife testi- 
fied in substance that deceased had raped her, and that 
she had told her husband about the matter. Upon 
receiving this information, the defendant sought out 
Lyles and killed him. 

Upon cross-examination over objection, the State 
questioned Mrs. Jones as to other acts of intimacy 
with Lyles beside the one communicated to her hus- 
band, and upon her denial of some of the incidents, 
laid the predicate for her impeachment. The impeach- 
ing witnesses were then produced and contradicted 
Mrs. Jones as to these matters. This procedure was 
objected to by the defendant. In writing the opinion 
of the Criminal Court of Appeals, Judge Henderson 
said in part: 

“Appellant objected to this mode of procedure on the 
ground not only that his wife was being interrogated about 
matters on which she was not examined in chief, but that the 
same were collateral, and if on cross-examination the witness 
could be interrogated in regard to same, that her answers thereto 
could not be contradicted. It occurs to us that this objection 
to the testimony of Mrs. Watts and other witnesses upon 
these transactions, and all other like testimony, was well 
taken. * * * * Appellant’s wife was an important witness for 
him, and the introduction of this illegitimate testimony was 
calculated to affect appellant injuriously in two ways: First, 
it discredited her with the jury, and secondly, the jury were 
liable to appropriate the evidence of other witnesses showing 
specific acts of carnal intercourse as original testimony against 
appellant, and it would be a matter of difficulty for the Court, 
even in the charge, to limit the effect of this testimony.” 


Jones vy. State, 51 Texas Criminal Appeals, 172; 
101 S. W. 993, text page 996. 


These three cases served to firmly establish the 
principle that truth or falsity of the confession is an 
immaterial matter, and therefore not open to contra- 
diction. Some, and usually all of them, are cited and 
discussed in later cases involving like situations. To 
two of these later cases I wish to call particular at- 
tention. 

Although arising at opposite extremities of the 
United States, the questions involved were similar, 
and the decisions in principle identical, showing how 
firmly established and well recognized this rule had 
become. 

One of these cases is State v. Albutt, a Washington 
case reported in 169 Pacific 584. In this case the 
charge was assault with intent to murder. For some 
time prior to the assault, the defendant’s daughter, a 
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girl some fourteen years of age, had been residing 
with a Mrs. Robertson, the prosecuting witness. About 
three weeks prior to the assault, this child informed 
her mother that Mrs. Robertson had been responsible 
for attempts upon her person by a young man named 
Boyd. Shortly after receiving this information, the 
defendant sought out Mrs. Robertson and the assault 
complained of occurred. During the progress of the 
trial, the State over objection was allowed to intro- 
duce evidence tending to show that the story told by 
the child to her mother was utterly false, and that 
she had in no manner been harmed by Mrs. Robertson 
or Mr. Boyd. 


In discussing this phase of the evidence, the Su- 
preme Court of Washington held: 


“It is elementary that where a plea of insanity is sought 
to be sustained by showing that the accused had been informed, 
and in good faith believed, that an assault had been made upon 
a member of his family, and the effect of the communication 
was such as to render the accused mentally irresponsible at 
the time of the commission of the acts charged, the independent 
fact of the truth or falsity of the information is wholly im- 
material. Under such circumstances the transaction must be 
surveyed from his viewpoint. If he in good faith believed the 
communication to be true, to him it became a reality. The 
mental condition of the accused when the act charged was 
committed is the sole issue. As the defendant’s state of mind 
could not possibly have been influenced by facts of which he 
had no knowledge, clearly evidence of the existence or non- 
existence of such facts would shed no light upon the subject.” 

99 Wash. 263, 169 Pac. 584, text 585. 

In the case of People v. Harris, 209 N. Y. 70, 102 
N. E. 546, the defendant was charged with the mur- 
der of his wife. He claimed that at the time of the 
killing, he was suffering from insanity induced by 
this wife having confessed to him that she was preg- 
nant by another man. The State over objection intro- 
duced evidence showing that at the time of her death 
the wife was not in fact pregnant. The admissibility 
of this evidence is discussed at some length by the 
Court of Appeals of New York, and held incompetent 
in an opinion by Judge Bartlett, who said: 

“While conceding that the non-existence of the facts said 
to have been declared by the wife is a circumstance of proba- 
tive force tending to some extent at least to render it improbable 
that she actually made the statement attributed to her, the Court 
is of opinion that evidence of this character is inadmissible. It 
introduces collateral issues into the case tending to obscure the 
main issue in the minds of the jury, to lead them away from the 
principal matters which require their attention, and to pro- 
tract trials to an unreasonable extent without any correspond- 
ing advantage to any one concerned. The doctrine applica- 
ble here is well stated by Professor Thayer in his “Preliminary 


Treatise on Evidence at the Common Law” (Page 516) as 
follows: 


‘The law of evidence undoubtedly requires that evidence 
to a jury shall be clearly relevant and not merely slightly so; 
it must not barely afford a basis for conjecture, but for real 
belief, it must not merely be remotely relevant, but proxi- 
Again, it must not unnecessarily complicate the 
case or too much tend to confuse, mislead or tire the mind of 


mately so. 


that untrained tribunal, the jury, or to withdraw their atten. 
tion too much from the real issues of the case.’ 

* * * * * Tt would be clearly contrary to the teachings of 
judicial experience to assume that the evidence that Mrs. Har. 
ris was not in fact pregnant was without influence upon the 
minds of the jury. * * * * Whatever might be said of the 
other errors which have been considered in favor of disregard. 
ing them in the exercise of our power under Section 542 of 
the Code of Criminal Procedure, no such view can be taken 
of this evidence. Its reception was so clearly harmful as to 
entitle the defendant to a new trial.” 


People v. Harris, 209 N. Y. 70, 102 N. E. 546, text 
page 550. 

And in the notorious cases of Commonwealth v. Loy- 
ing in Virginia, and People v. Thaw in New York, 
rulings in accord with the cited cases were made by 
the trial judges presiding at these trials. 

The question here under discussion has been settled 
adversely to the admission of contradictory testimony 
in the ‘Courts of last resort of California, Texas, Ken- 
tucky, Kansas, North Carolina, Virginia, New York 
and Washington. 

As opposed to this array of authority, there is the 
opinion of Professor Wigmore as expressed in his 
work on Evidence, 2nd Ed, Vol. 1, Section 263 and 
note. This opinion, however, is supported by only one 
case—that of Knapp v. State, 168 Ind. 153. While ac- 
cording to Professor Wigmore’s opinion all the weight 
to which his ability and reputation entitle it, it must 
be respectfully remarked that in this instance the 
opinion of the noted author certainly runs contrary to 
the great weight of judicial opinion with reference 
to this question, and his reasoning as appears in the 
text and note were discussed and rejected in the case 
of People v. Harris above referred to. 

The decisions referred to and quoted from in this 
paper are but a very small proportion of the very nu- 
merous cases upon this subject. They are, however, 
in my judgment the leading and best reasoned cases 
dealing with this question, which were selected on ac- 
count of the limited time allowed for the presentation 
of this topic. However, any practitioner who happens 
to be interested in this particular question at any time, 
by a reference to these cases can easily gain access to 
most of the reported cases on this subject. 

A study of all cases upon this subject leads one to 
the inevitable conclusion that the right of the State 
to impeach a witness, to cross-examine or to interpose 
evidence in rebuttal upon the question of the truth or 
falsity of statements made to the defendant, which 
affected his mental condition, and upon which he acted, 
is limited to a showing that such statements were not 
in fact made, or that the defendant did not believe or 
act upon the information received. 

NOTE: 

Florida cases touching upon this point indirectly are: 

Collins v. State, 88 Fla. 578, 102 Southern 880. 

Whidden v. State, 64 Fla. 165, 59 Southern 561. 

Childers v. State, 74 Fla. 288, 77 Southern 99. 
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The first plan was to submit for publication a few 
notes on married women as defendants in suits in equi- 
ty and in actions at law, but when it was typed the 
effort seemed so incomplete that it was thought best 
to broaden the scope of the article so as to include 
married women as complainants and as plaintiffs. 


The subject has been divided into three parts: 

1. Married women as complainants in Equity. 

2. Married women as plaintiffs in actions at law. 

3. Married women as Defendants in suits in equity 
and in actions at law. 


No effort has been made to cite all the authorities 
or to discuss the subject fully. This sketch has not 
been prepared for the purpose of instructing or edify- 
ing those lawyers who have been at the bar for many 
years, but it is hoped that it may aid the inexperienced 
practitioners in finding the proper way of making mar- 
ried women parties in equity and at law. None of the 
statements made in this paper apply to women who 
have been made free dealers. 


In the second part of this paper an error in a cer- 
tain text book is pointed out, not for the purpose of 
criticising the author, but to prevent to some extent 
any youthful member of the bar from being misled by 
the erroneous statement. 


It is not always safe to rely absolutely upon and to 
accept as true every statement we read in a law text 
book. They are uséful and helpful, but errors do occa- 
sionally creep in, and the reader should be alert and 
watchful. Since that is true as to carefully prepared 
text books ,it applies much more forcefully to magazine 
articles hastily prepared by busy practitioners, and for 
that reason it is suggested that any reader who is in- 
terested in this matter should not rely upon any state- 
ment made herein until he has verified the citations 
given and supplemented those authorities with others 
which he may find. 


MARRIED WOMEN AS COMPLAINANTS 
IN EQUITY 


Sections 2937 and 3951 of the Revised General Stat- 
utes of Florida provide that a married woman may 
prosecute any suit (or action) for or concerning her 
real estate without joining her husband as next friend. 
R. G. S. 2564 authorizes a married woman whose hus- 
band has become insane, or who has deserted her for 
six months, to “prosecute or defend any action at law 
or in equity as if she were a feme sole.” 
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MARRIED WOMEN AS PARTY TO SUITS IN EQUITY | 
AND TO ACTIONS AT LAW IN FLORIDA 


By J. E. Futch, of the DeLand Bar 


Fletchers Equity Pleading & Practice p. 20, Sec. 12. 

“Suits by and against married women.—lIn the absence of 
statute, a married woman could not sue except jointly with her 
husband, save where her husband was banished, or had abjured 
the realm, or had been transported for felony, or in some other 
privileged cases of a kindred nature. The rule in suits in equity 
is, in ordinary cases, the same as at law. There are, however, 
some exceptions in equity which are wholly unknown to law. 
Thus, if a married woman claims rights in opposition to the 
rights claimed by her husband, she is allowed to sue by next 
friend. No person, however, can exhibit a bill as her next friend 
without her consent. In cases where the wife has a separate 
property, it is often stated that in respect to this property she 
may sue and be sued in equity as a feme sole. In practice, where 
a suit is brought by the wife for her separate property, the 
husband is sometimes made a co-complainant, but this practice 
is incorrect, and in all such cases she ought to sue as sole com- 
plainant, by her next friend, and the husband should be made 
a party defendant.” 

Story’s Equity Pleading Sec. 63. 

This authority sustains Fletcher and in the dis- 
cussion says: 


“In practice, where the suit is brought by the wife for her 
separate property, the husband is sometimes made a co-plaintiff. 
But this practice is incorrect; and in all such cases she ought to 
sue as sole plaintiff, by her next friend, and the husband should 
be made a party defendant; for he may contest that it is her 
separate property, and the claim may be incompatible with his 
marital rights.” 


1 Beach Modern Equity Practice, Sec. 51: 

“Husband and wife as parties—With a few exceptions a 
married woman could not sue in law or equity without joining 
her husband. The rule in the federal courts was declared as 
follows:—‘Where the wife complains of the husband and asks 
relief against him, she must use the name of some other person 
in prosecuting the suit; but where the acts of the husband are 
not complained of, he would seem to be the most suitable person 
to unite with her in the suit as prochein ami. This is a matter 
of practice within the discretion of the court.’ In cases where 
she ought to sue by next friend or prochein ami, the bill is 
demurrable if it appears that she does not so sue. But a bill 
cannot be filed in behalf of a married woman without her consent 
unless she is an infant. * * * * The wife, by her next friend, may 
file a bill against her husband or against her husband and a 
third person, to protect her separate estate, or to prevent her 
husband and others from depriving her of a support out of 
property which belongs to her in equity, although the husband 
has the right at law to sue for and control such property. A bill 
filed by the husband, in the name of himself and wife, although 
for a claim in right of his wife, is considered as the bill of the 
husband.” 


Johnson vs. Vail. 
Headnotes 3, 4 and 5: 
“3. If the husband and wife join in a suit as plaintiffs, 
or in an answer as co-defendants, it will be considered as the 


suit, or the defense of the husband alone, and it will not preju- 
dice a future claim by the wife in respect of her separate in- 


14 N. J. Eq. page 423 (1862) 
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terest, nor will the wife be bound by any of the allegations 
‘therein in any future litigation.” 


“4, Ina suit by a wife for her separate estate, the husband 
is a necessary defendant.” 


“5. The objection to such misjoinder may be taken by 
demurrer.” 


And on page 427 the Court say: 


“In the case of Wake v. Parker, 2 Keen 59, Lord Langdale 
sustained a demurrer on the ground of a misjoinder of parties 
to a bill filed by the husband and wife for the separate estate 
of the wife. In the course of an elaborate examination of the 
question, he said: ‘It has undoubtedly been very usual to file 
such bills, and many decrees have been made without objection 
in suits instituted by the husband and wife for the wife’s sep- 
arate estate, the court itself taking care that the separate estate 
of the wife recovered in such suits shall be protected from the 
husband. * * * * Nevertheless, whenever the attention of the 
court has been drawn to the subject, such suits have always 
been considered to be the suits of the husbands, and to be in- 
stituted and prosecuted by them and under their influence.’ 
And after referring to a number of the cases already cited, he 
adds: ‘It was argued that these ‘authorities do not apply to 
cases in which there is no dispute between husband and wife; 
but in considering them, I think they do not admit of that 
limitation, and that it is necessary to regard the interest of all 
parties. Not only ought the wife to be protected in the en- 
joyment of her separate property, but the parties, also, who are 
sued ought to be protected against concurrent or consecutive 
demands of the husband, suing in the name of himself and his 
wife, and of the wife suing by her next friend.’ The demurrer 
was sustained, but leave was given to strike out the name of the 
husband as plaintiff, and make him a defendant, and to insert 
the name of a next friend to the wife and children.” 


Tunnard vs. Littel, 23 N. J. Eq. page 269, text 
(1872) on page 269 the court say: 


“Another difficulty is this: the bill is filed by a feme covert 
by her next friend, for her separate estate. Her husband is not 
joined as a party, and the answer excepts to the omission, pray- 
ing the same advantage as if the defendant had demurred. This 
exception is well taken. In Johnson v. Vail, 1 McCarter 428, 
it was held that in a suit by a wife for her separate estate, the 
husband is a necessary defendant.” 

1 Beach Modern Equity Practice, Sec. 52: 

“In practice where the suit is brought by the wife for her 
separate property, the husband is sometimes made a co-plaintiff. 
But this practice is incorrect, and in all such cases she ought to 
sue as sole plaintiff by her next friend, and the husband should 
be made a party defendant, for he may contest that it is her 
separate property, and the claim may be incompatible with his 
marital rights.” 


Fairchild vs. Knight, 18 Fla. 770 (1882). The ap- 
plicable part of the first headnote is as follows: 


“Where the wife seeks to enjoin a sale of her separate statu- 
tory property under an execution sued out by the creditors of 
her husband against him, she should bring her bill in equity 
through a next friend, making her husband and the plaintiffs 
in execution defendants, but a failure to do so is no ground to 
dissolve an injunction or dismiss the bill.” 

In the opinion the Court say: 

“As to her separate statutory property, the interest of the 
husband here is adverse to the wife, not, it may be perhaps, 
in a social or domestic sense, but so in a legal sense, for her 
interest in the property is controlled, modified and limited by his 
yaarital rights.” 


And again in the opinion the Court say: 

“Before disposing of the case, a few words in reference 
to parties is proper. The bill here should have been by the 
wife, through her next friend, against the husband and the 
creditor. ‘In all such cases,’ said Judge Story, ‘she ought to 
sue as sole plaintiff by her next friend, and the husband should 
be made a party defendant.’ (Story’s Eq. Pldg., 63; 1 Daniels’ 
Chy. Practice, 109; 1 McCarter, 423; 21 Ark. 272; 1 Beas, 97; 
2 Keen, 60; 14 M’r’d, 258). There has been in this case 
neither demurrer, answer or plea, and the wife should be per- 
mitted to amend by making parties as stated. The want of 
such parties is no ground for the dissolution of the injunction 
or the dismissal of the bill. 2 Keen 60; 1 McCarter 424; 1 
Daniels’ Chy. Practice, 109, and cases cited.” 

Wood vs. Wood, 56 Fla. 882; 47 So. 560 (1908): 
Headnote 7 is as follows: 

“Husband and wife—Actions by wife—Next friend—As a 
general rule, and in the absence of controlling statutes or rules 
of court, an adult married woman sues by next friend, when 
property or personal rights are involved; and the next friend 
may properly be the husband, when the suit is against third 
parties.” 

In the opinion the Court say: 

“But where suit is brought by a married woman against her 
husband to enforce some personal right of hers against him, 
such as divorce or alimony, not involving trusts or title to, 
or management of property, it is in general not necessary that 
she sue by next friend.” 

And the Court further say: 

“Suit by next friend is to secure the costs, or for conven- 
tion merely, where the wife is not disqualified to act for herself 
in the matter sued upon. Our statute since 1892 provided that 
a married woman may sue for her real estate without joining 
her husband or next friend.” 

Taylor vs. Brown, 32 Fla. 334; 13 So. 957. 
Headnote 3 is as follows: 

“In a joint suit in equity by husband and wife to recover 
the separate statutory property of the wife, no objection was 
made to the manner in which the wife sued. HELD, after 
default and final decree, such objection cannot be made for the 
first time in the appellate court.” 

Smith vs. Smith, 18 Fla. 789 (1882): 
is as follows: 

“A married woman cannot in this state maintain a suit in 
her own name, but must sue by next friend, unless in cases 
where she has been licensed by the circuit court to transact 
business in her own name as provided in Chapter 3130, Laws 
of 1879.” 

And in the opinion the Court say: 

“It is the well established law and the universal practice 
of the courts that a married woman cannot maintain a suit 
in her own name, but must sue by her next friend. I Dan. 
Chy. Pr. 5 Am. Ed. 108;*Story’s Eq. Pl. 61, 63; 2 Vasey, Sr., 452; 
5 Paige, 581, 8 Wend. 357; 3 Paige 440.” 

“No objection was taken by the appellee (defendant) to 
the manner of bringing this suit, but we cannot, by our silence, 
permit or endorse such a violation of well established law.” 

HOW MAY SUCH DEFECTS IN PARTIES 
BE REACHED? 

Shipman’s Equity Pleading, page 394. 

“When complainants are improperly joined, all the defen- 
dants, if there are more than one, may demur; but if there 
is a misjoinder of defendants, objection can only be taken by 
those improperly joined.” 


(1893) 


Headnote 1 
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Wood vs. Wood, 56 Fla. 882; 47 So. 560, (1908): 
Headnote 15 is as follows: 

“Equity — Parties — Defect — Method of reaching—A de- 
murrer and not a motion to dismiss, is the proper method of 
reaching defects of parties, if any, apparent upon the face of 
a bill of complaint in equity.” 


From the authorities mentioned we deduce the 
following: : 

1. The general rule in equity is that a married 
woman must sue by her next friend. 

2. That as to her separate statutory property ex- 
cept her real estate, she must sue by her next friend, 
and the better practice is that her husband be made a 
party defendant, because technically, at least, his 
interest is adverse to hers because of his marital rights. 

3. That where her husband has no interest in the 
suit adverse to his wife, she may sue through her hus- 
band as her next friend. 

4. That when she sues “for or concerning her real 
estate,” it is not necessary to join her husband or next 
friend. 

5. That if she sue her husband “to enforce some 
personal right against him,” in general it is not neces- 
sary that she sue by next friend. 

6. That it is improper for a married woman merely 
to join her husband as at common law, as “Nancy 
Smith and her husband John Smith,” complainants; 
but as Nancy Smith by Henry Jones as her next 
friend, Complainant, etc. Instead of using the word 
“by” the word “through” may be used. In fact prob- 
ably any word will be sufficient if it is clear that the 
married woman sues by or through her next friend. 

7. In a suit by the wife where it is proper for the 
husband to act as her next friend, the suit, neverthe- 
less, will be the suit of the wife alone and not the 
joint suit of the husband and wife. 


MARRIED WOMEN AS PLAINTIFFS IN ACTIONS 
AT LAW 


The Common law practice is well stated in 1 Chitty 
on Pleading (16th Am. Ed.) pp. 83-84: 

“With respect to personal property, when the cause of 
action had only its inception before the marriage but its com- 
pletion afterwards; as in the case of trover before marriage and 
conversion during it, or of rent due before marriage and a 
rescue afterwards, the husband and wife may join, or they may 
Sever in trover or trespass. It seems that in detinue the husband 
Should sue alone. When the cause of action has its inception 
as well as completion after the marriage, the husband must sue 
alone, the legal interest in personalty being vested by the 
marriage in him; and therefore a declaration in trover at the 
suit of husband and wife, should state that the wife was 


possessed before the marriage, or held the goods with him in 


her character of executrix; and if it be merely stated that the 
husband and wife were possessed, the defendant may demur; 
for the possession of the wife is in law the possession of the 
husband, and the property vests in him exclusively. The same 
tule prevails in replevin; but if the husband and wife join as 
plaintiffs in that action, although the declaration is bad on 
demurrer, if no special cause for joining her be specifically 
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shown therein; yet, if the defendant, instead of demurring, avow 
the taking, it will, after verdict, be intended (if the declaration 
show nothing to the contrary), that the taking was before the 
coverture, and that the plaintiffs then had a joint property; or 
that the wife held the goods as executrix; in either of which 
cases she might be joined. Though the wife may join in tres- 
pass for cutting down corn upon her land, yet she cannot for 
carrying it away. However, a feme covert executrix may and 
ought to join with her husband; the declaration stating her 
interest, and showing that she sues in autre droit. And there are 
some cases in which though the produce of the wife’s labor be 
the property of the husband, yet in respect of her being the 
meritorious cause of action, she may be joined as in the case of 
the dippers at Tunbridge Wells.” 

1 Tidd’s Practice (3rd Am. Ed) p. 9: 

“In bringing actions, by or against husband and wife, the 
rule is, that whenever the cause of action would survive to or 
against the wife, they ought in general to sue or be sued 
jointly; and this rule holds as well with regard to contracts as 
wrongs.” 

In 2 Chitty on Pleading (13 Am. ed.) pp. 94-95 the 
author gives a form of declaration in an action to 
recover for the value of services rendered by the wife 
before she was married. The commencement of the 
declaration as to parties is “A. B. and C., his wife, 
complain of D. E.”’, defendant. And the declaration 
concludes “To the damage of said plaintiffs of $_..__ 
and therefore they bring their suit, etc.” The body of 
the declaration shows that the cause of action is a 
debt due the wife, but the commencement and con- 
clusion show that the action is the suit of both husband 
and wife, and not the suit of the wife only as where in 
equity she sues by her next friend. 

In an excellent English work a similar form is 
given: 


Bullen & Leake’s Common Law Pleading, page 17: 
“In the 


(Venue) A. B. and C. (the Christian name of the wife) his wife 
by D. E. their attorney (or in person) sue F. G. for (here state 
the cause of action, see forms post, and conclude thus) And 
the plaintiffe 

(If the declaration contains a count by husband and wife 
for an injury done to the wife, and also a count by the husband 
in his own right, under the C. L. P. Act 1852 s. 40, the conclusion 
may be thus): And the plaintiffs claim under the —--________. 
count $. , and the plaintiff A. B. Claims under 


From the latter form it will be seen that R. G. S. 
2586 evidently is somewhat like Sec. 40 of C. L. P. 
Act of 1852. The Common Law relating to married 
women and their property rights has been changed by 
statute in Florida. Without taking up space to quote 
the statutes we may refer to them as follows: 

R. G. S. 3947 relates to the separate statutory property of 
the wife. 

___R. G. S. 3948 relates to management of the wife’s property 
by her husband. 

R. G. S. 3951 authorizes the wife to sue as feme sole for 
or concerning her real estate. 

R. G. S. 3952 authorizes the wife to sue as feme sole to 
recover wages, etc. 
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R. G. S. 2564 authorizes the wife to sue as feme sole when 
deserted for six months, or when her husband is insane. 

R. G. S. 2563 authorizes the wife to interpose a claim to 
her separate personalty when levied upon under legal process. 


The Supreme Court of Florida discussed some of 
these statutory provisions in a recent case. 

Tresher vs. McElroy, et al, (Fla.) 

79 (1925) Headnote 1 and 2 are as follows: 

1. “Under the common law, the legal existence of the wife 
was merged in that of her husband. They were recognized as 
one, and the husband could not bring an action at law against 
the wife, nor the wife against the husband. It is from this 
idea of unity that most of the so-called disabilities of married 
women have sprung.” 

2. “The common law rule has been modified in this state 
by Sections 3951 and 3948, Revised General Statutes of Florida, 
1920, and Section 1 of Article 11 of our Constitution, which is 
embraced in section 3947, Revised General Statutes of Florida 
1920.” 

In the opinion the Court say: 


““TERREL, J. Hazel W. McElroy by her next friend, 
Robert E. Lee, brought an action of replevin against F. H. 
Tresher to recover one Buick Six automobile. There was 
judgment for the plaintiff, and defendant took writ of error to 
this Court. The automobile was sold to the defendant by S. G. 
McElroy, the husband of the plaintiff, early in January, 1923. 
The record shows that Hazel W. and S. G. McElroy had sepa- 
rated on Armistice Day, 1922, and that the automobile was taken 
from Hazel W. McElroy by S. G. McElroy about the ist of 
January 1923. There is some conflict as to which of the 
McElroys owned the automobile and with what funds it was 
paid for, but the overwhelming weight of the testimony is to the 
effect that it was the property of Haze! W. McElroy, and was 
paid for with her money. The jury accepted this view, and 
their verdict was approved by the trial court. 


; 106 So. 


“Under the statement of facts plaintiff in error seeks 
reversal on the ground that husband and wife, under the laws 
of this state, are one, and that the wife cannot sue her husband 
or his bona fide assignee, vendee or conditional vendee. It is 
true that under the common law the legal existence of the 
wife was merged in that of her husband. They were recog- 


nized as one, and the husband could not bring an action at law 
against the wife, nor the wife against the husband. It is from 
this idea of unity that most of the so-called disabilities of mar- 
ried women have sprung. Chestnut v. Chestnut, 77 IIl., 346; 
Hobbs v. Hobbs, 70 Me. 383; Peters v. Peters, 42 Iowa, 182; 
Barton v. Barton, 32 Md. 214; Pittman v. Pittman, 4 Or. 298. 


“The common-law rule has been modified in this State by 
sections 3951 and 3948, Revised General Statutes of Florida, 
1920, and section 1, of Article 11 of our Constitution, which is 
embraced in Section 3947, Revised Gen. Statutes of Florida, 1920. 

“Section 3151, Revised General Statutes of Florida, 1920 
in effect provides that a married woman shall have the right 
to bring suit concerning her real estate without joining her 
husband or next friend. 

“Section 3948 of the Revised General Statutes provides 
that the property of the wife shall remain in the care and 
management of the husband, but he shall not charge for his 
care and management nor shall the wife be entitled to sue her 
husband for the rent, hire, issues, proceeds, or profits of her 
said property. 

“In Florida Citrus Exchange vs. Grisham, 65 Fla., 46; 61 
So. 123, it was held that under the Constitution the wife at her 
pleasure might assert her control and terminate that of her 
husband over her property. 


“Section 1 of Article 11 of our Constitution also Section 
3947 of the Revised General Statutes, 1920 is as follows: ‘All 
property, real and personal of a wife owned by her before 
marriage, or lawfully acquired afterwards by gift, devise, 
bequest, descent, or purchase, shall be her separate property, 
and the same shall not be liable for the debts of her husband 
without her consent given by some instrument in writing, 
executed according to the law respecting conveyances by married 
women.’ 

“The automobile in question was the property of the wife 
purchased with her money. After they were separated it was 
taken and carried away and disposed of by the husband to the 
plaintiff in error without the wife’s knowledge or consent, and 
to hold that she could not follow and recover it in an appropriate 
action brought for that purpose would in a large measure 
nullify the foregoing provisions of law, and deprive her of sub- 
stantial rights guaranteed to her thereunder.” 

It will be noted that this suit was brought by a mar- 
ried woman through her next friend. It appears that 
no point was made of it either in the Circuit Court or 
in the Supreme Court. So far as we are aware, at 
common law, a married woman did not sue by next 
friend. She and her husband sued together, except 
where she was excused from joining him, and in such 
cases she sued alone. Probably the attorney for the 
plaintiff in the Tresher case construed R. G. 8S. 2564 
to imply that a married woman must sue by next 
friend in all cases except where the husband is insane 
or has deserted her for six months; but there seems to 
be no reason whatever for any such construction of that 
statute. 

In “Dicey’s Rules for the Selection of The Parties 
To an Action,” as set out in Perry’s Common Law 
Pleading, page 121, Rule 29 is as follows: 

29. “A wife can not during coverture sue without her 
husband. 

Exception 1. 

Exception 2. 
dead. 

Exception 3. Where a wife has a “judicial separation’ or 
‘protection order’ under statute. 

Exception 4. Where by statute a wife is empowered to 
sue as a feme sole. 

Subordinate rule. A husband can not bring an action 
against his wife, or a wife against her husband. 

Fairchild vs. Knight, 18 Fla. 770; text 785 (1882). 
This was a suit to enjoin the sale of the wife’s person- 
alty under an execution upon a judgment against the 
husband. In discussing the right and remedy of the 
married woman the Court say: 

“Again, the wife not being a feme sole. cannot make a bond 
which would bind her personally at law or in equity. She cannot 
either go into a court of law through her next friend. Indeed, 
there is no such thing as a suit at law by a feme covert through 
a next friend, because she is the party to a suit by a next 
friend, and it is for collateral reasons, outside of her right of 
action that she acts through him.” 

In view of the authorities heretofore mentioned it 
appears that neither the practice at common law nor 
our statutes authorize a sane married woman to sue 
at law by her next friend. She either sues alone or 
with her husband. 


Where the husband is civilly dead. 
Where the husband is legally presumed to be 
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{In a text book on Common Law Pleading, recently 
published and designed for use in Florida it is stated: 

“Married women may not sue without being joined by 
their husbands, unless the particular plaintiff has been made 
a free dealer, or unless she comes within the provisions of 
Section 2564 R. G., which authorized deserted married women 
to sue in the name of a next friend.” 


The author to sustain his text cited Saunders 
Transfer Co. vs. Underwood 77 Fla. 167; 81 So. 105 
(1919). 

{n some manner the author fell into error in making 
such statements, for R. G. S. 2564 clearly provides that 
a married woman may sue as a feme sole when her 
husband has deserted her for six months, or when he is 
insane; and it appears that the case cited to sustain 
the text does not mention any next friend. 

It is true that in the case of Tresher vs. McElroy, 
supra, the married woman, who was living apart from 
her husband, sued by her next friend. Apparently they 
had been living apart about three months when this 
suit was filed to recover an automobile sold to the de- 
fendant by the husband and claimed by the wife as her 
separate statutory property. 


While the court does not state very clearly upon 
what ground they upheld the right of the wife to sue, 
nothing is said by way of approval or disapproval as to 
the suit by next friend in such case; it appears that the 
right was based on the married women’s statutes, and 
possibly the court took note of the fact that she was 
claiming a right adverse to that of her husband, and, 
of course, he would not join her in the suit. 


In the text book on Common Law Pleading last 
referred to, a form of declaration was given for a suit 
by a married woman which begins as follows: 

“Comes now L. A. B. joined by A. S. B., her husband, 
plaintiff, by her attorney, and sues J. B. F., defendant,” 
and the form of declaration concludes as follows: 

“Wheretofore, plaintiff sues and claims damages,” etc. 

It appears that the theory of the author is that 
the husband is not a real plaintiff, but that the suit is 
one by the wife alone, and not the action of husband 
and wife. When the wife sues in equity by next friend, 
the suit is hers alone, but it seems that at law the 
action is the suit of both husband and wife even when 
it is to recover the separate property of the wife. 

The following may be suggested as a proper form 
for the commencement and conclusion of the declara- 
tion in an action at law by a married woman: 


L. A. B. and her husband A. S. B., plaintiffs by X. Y., 
their attorneys, sue J. F. B. defendant. 
* * cod * * 


dollars damages. 

From the foregoing authorities, it appears that the 
general rule at common law required the husband to 
join the wife in any suit affecting the separate property 
of the wife except her personalty acquired during cov- 
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Wherefore the plaintiffs sue the defendant and claim 
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erture and as to such property the husband sued alone 
because it was his own property. 

In Florida the common law has been changed by 
statute so that a married woman should sue as follows: 

1. As to her separate statutory real estate, she sues 
as if she were a feme sole. 

2. As to her wages and earnings, acquired in em- 
ployment separate from her husband she sues as if she 
were a feme sole. 

3. A married woman whose husband has deserted 
her for six months, or has become insane, may sue as 
if she were a feme sole. 

4. A married woman may interpose a claim to her 
personal property levied upon under legal process as if 
she were a feme sole. 

5. In all other cases it appears that the husband 
must join in any action by the wife, and he is a real 
party to the suit, and damages are claimed by both 
plaintiffs. The declaration of course should show that 
the suit is brought to enforce some right of the wife. 


MARRIED WOMEN AS DEFENDANTS IN SUITS 
IN EQUITY AND IN ACTIONS AT LAW 


Revised General Statutes, sections 2937 and 3951, 
provide that a married woman may sue in equity or at 
law “for or concerning her real estate, without joining 
her husband or next friend;” and R. G. S. 3952 gives 
her a like right to sue alone for “wages and earnings 
acquired by her in any employment separate from her 
husband.” 

Such statutory provisions appear to have been in 
force since the Revised Statutes became effective in 
1892, but it will be observed that they relate to suits 
and actions by the married woman and not to suits or 
actions against her. For that reason the practice at 


Common law and in Chancery govern the procedure in 
Florida. 


In Chancery 


McDermott vs. Mary I. French, 15 N. J. Equity 78 
(A. D. 1862). Headnotes 1 and 2 are as follows: 


1. “The husband is a necessary party to a bill filed by the 
grantee of the husband against the wife for the partition of 
lands alleged to have been held by the husband and wife as ten- 
ants in common. The wife can only defend the suit jointly 
with her husband, except under special circumstances.” 

2. “A wife, though living separate from her husband even 
though she has been separated by deed, cannot be sued alone; 
her husband must be joined, if only for conformity.” 

The court cited as authority for this holding: 

Mitford’s Equity Pleading 105. 

Story’s Equity Pleading Sec. 71. 

In addition 1 Beach Modern Equity & Practice 
Sec. 52 may be cited. 

Garrison vs. Parsons, 45 Fla. 335; 33 So. 525 (1903) 
Headnote 1 is as follows: 


1. “The husband is a necessary party defendant in a suit 
against a married woman to enforce a mortgage lien upon 
her property.” 
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In the opinion the Court say: 

“It appears from the answer, which, for the purposes of 
this hearing, must be taken as true, that the mortgaged prem- 
ises were, at the time of the institution of the suit for fore- 
closure, the property of one of the defendants, a married woman, 
whose husband is not made a defendant in the cause. The assign- 
ment of error based upon this failure to join the husband is 
well taken, and the decree rendered must be reversed for the 
want of a necessary party defendant.” 


Bailey vs. Smith, 89 Fla. 303; 103 So. 833 (1925) 
Headnote 8 is as follows: 

8. “Husband and wife—Common-law rule relative to prop- 
erty rights of married women are still in force, except as modi- 
fied or changed. The statutes of this state do not give to 
married women all of the property rights they would have if 
they were unmarried, but the rights of married women are 
still in force in this state, except as they have been modified 
or changed by competent governmental authority.” 

In the opinion the Court say: 

“The statutes also provide that a married woman may bring 
suits concerning her lands in her own name without joining 
her husband or next friend. Sections 2937, 3951, Rev. Gen. 
Stats. 1920. These statutes do not give to married women all 
of the property rights they would have if they were unmarried, 
but the common-law rules relative to the property rights of 
married women are still in force in this state, except as they 
have been modified or changed by competent governmental 
authority. English v. English, supra. See In re Mayer’s Estate, 
232 Pa. 89, 81 A. 145, 36 L. R. A. (N.S.) 205, 24 Ann. Cas. 
1240; Union & Mercantile Trust Co. v. Hudson, 147 Ark. 7, 
Zero 1.” 


At Common Law 
Graham vs. Tucker, 56 Fla. 307; 47 So. 563 (1908). 
This was an action in tort against a married woman and 
her husband to recover damages suffered by the plain- 


tiff when he fell at a swimming pool on the separate 
property of the married woman. The court held that 
under the facts she was not liable, and in discussing 
the joinder of the husband as a defendant said: 

“His liability for her torts is a result of the mere fact that 
by the Common-law rules a suit cannot be maintained against 
the wife alone during her coverture.” 

McGill vs. Cockrell, 81 Fla. 463; 88 So. 268 (1921). 
Headnote 2 is as follows: 

2. “A married woman may be sued at law for breach of 
her ante-nuptial contract by joining her husband as defendant.” 

This suit was brought in chancery to subject the 
separate statutory property of a married woman to the 
payment of attorneys fees for services rendered when 
she was a feme sole. In concluding the opinion the 
Court said: 

“The cause of action, as disclosed by the bill, is a mere 
common-law obligation upon which action may be brought 
against the wife at law by joining the husband, and in the event 
judgment is obtained the plaintiff shall be confined to the 
woman’s separate property for satisfaction. All the incidents 
of such an action, such as ancillary attachment, etc., are 
available.” 

From the statutory provisions mentioned and the 
decisions cited it appears clearly that ordinarily when 
a married woman is made a defendant in a suit in 
Chancery or in an action at law her husband is a neces- 
sary party defendant. Of course, there are exceptions 
to the rule, as where the husband is insane or has 
deserted his wife for six months, or when the married 
woman has been made a free dealer by a decree of the 
court as provided by the statutes of Florida; or where 
the husband is allowed to sue the wife. 
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From July 30, 1868 to January 1885, James Dia- 
ment Westcott was a Justice of the Supreme Court 
of Florida. He was born in Tallahassee, Florida, May 
1, 1839, and died in the same city, April 29, 1887. His 
grandfather, James Diament Westcott the first, was 
born January 26, 1775, in Bridgeton, New Jersey, and 
died in Trenton, New Jersey, March 2, 1841. He mar- 
ried Anna Harris Hampton. They had fifteen children 
of whom were James Diament Westcott the second, 
who was United States Senator from Florida, and Dr. 
John Westcott, who was a resident of St. Augustine, 
Florida, was Surveyor-General of Florida in 1853-8, 
and was a member of the Florida Constitutional Con- 
vention of 1885. The latter died in St. Augustine, 
Florida, December 31, 1888. See 61 Fla. 835, 56 South. 
Rep. 286. Dr. John Westcott married Catherine Paulin 
of Bridgeton, New Jersey. Their only child, Rachel 
Parker Westcott, married Andrew J. Miller, whose 
daughter, Rachel Catherine Miller, married Henry 
Gaillard, a banker. 

James Diament Westcott, the second, was born 
at Alexandria, Virginia, May 12, 1802. He married 
Rebecca Bacon Sibley in 1820 at Bridgeton, New Jer- 
sey. They had eight children. The only one of them 
who survived the father was James Diament Westcott 
the third, who was Judge Westcott. He was born in 
Tallahassee May 1, 1839, the family having moved 
to Florida in the early Territorial days. James D. 
Westcott the second was during the administration of 
Governor William P. Duval, appointed by the Presi- 
dent of the United States to be Secretary of the Ter- 
ritory of Florida and acted as Governor of the Terri- 
tory in the absence of the Governor. See page 1, Acts 
of 1881, 1832, 1834. He was a member from Leon 
County of the Constitutional Convention which met at 
St. Joseph on the Gulf coast of Florida on December 
3, 1838, and he was among the members of the com- 
mittee specifically named in the constitution that was 
promulgated by the convention on January 11, 1839, 
to arrange an election for the ratification of the con- 
stitution. The other delegates from Leon county were, 
George T. Ward (afterwards killed in battle), Thomas 
Brown (afterwards Governor of the State) Leigh Read 
(killed by Alston), Leslie A. Thompson (afterwards 
Supreme Court Justice and author of Thompson’s Di- 
gest), John Taylor, Samuel Parkhill and William Wy- 
att. 

During the Territorial days James D. Westcott, the 
father of Judge Westcott was esteemed one of the 
foremost members of the legal profession, being spec- 
ially proficient in the principles and practice of the 
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JUDGE JAMES DIAMENT WESTCOTT 


By J. B. WHITFIELD, 


Justice Supreme Court of Florida 


common law. Florida was admitted into the Union 
as a sovereign State on March 3, 1845, and on May 
26, 1845, William D. Moseley was elected the first 
Governor of the State. David Levy was elected the 
first congressman from Florida and members of the 
legislature were also elected. The legislature con- 
vened June 23, 1845, and the next day adopted reso- 
lutions in memory of Andrew Jackson who was the 
first Governor of Florida under American rule, and 
afterwards President of the United States, he having 
died June 8, 1845 at his home, “The Hermitage,” near 
Nashville, Tennessee. 

On July 1, 1845, the legislature elected James D. 
Westcott, Jr. and David Levy the first United States 
Senators from Florida. David Levy resigned as Con- 
gressman and at a special election W. H. Brokenbrough 
and E. C. Cabell were the candidates. The former, 
after a contest, was awarded the seat as Congressman, 
but at the next general election E. C. Cabell was chosen 
and served three terms in Congress by successive 
elections. 

The constitution of the United States (section 3, 
Art. 1) provides that the United States Senators shall 
be divided into three classes, the terms of each class 
expiring at a different time, so that one third of the 
whole number are elected every two years. At the 
first session of the Congress after being elected, David 
Levy was put in class one with a term of six years 
ending March 4, 1851, and James D. Westcott was 
assigned to class three with a term of four years 
ending March 4, 1849. An Act of the Florida Legisla- 
ture, Chapter 62, Acts 1845, changed the name of 
David Levy to David Levy Eulee, afterwards spelled 
Yulee. 

At the expiration of his term as United States 
Senator, James D. Westcott, Jr. moved to Canada 
where he died January 19, 1880. He, with his wife, 
who was Rebecca Bacon Sibley, and their son Judge 
James D. Westcott, are buried in the City cemetery at 
Tallahassee, Florida. Under the will of Judge West- 
cott, appropriate monuments have been erected over 
the graves. 


Judge James D. Westcott, who was the third of 
the name, was reared in Tallahassee, Florida and at- 


_ tended the West Florida Seminary which institution 


he substantially remembered in his will. When James 
D. Westcott III became of age he was Private Secre- 
tary to Governor Madison S. Perry and was admitted 
to- practice in the courts of the State. During the 


Confederacy he was Assistant Commissary General 
In 1866 he 


of Florida under General P. W. White. 
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was a member of the House of Representatives in 
the legislature of Florida, his native State. He soon 
became noted for his professional industry and his 
accurate knowledge of the law and of the rules of 
procedure and practice. Within a very few years af- 
ter reaching his majority he was regarded as one 
of the most successful of the many able practitioners in 
the State. 


During the Civil War period the members of the 
Supreme Court of Florida were Charles H. DuPont, 
Chief Justice, and W. A. Forward and David S. Wal- 
ker, Associate Justices. Judge Forward died in Octo- 
ber 1865. 


The members of the Supreme Court appointed by 
Governor D. S. Walker in January 1866, under the Con- 
stitution of 1865, were Charles H. DuPont, Chief Jus- 
tice, and A. E. Maxwell and James M. Baker, Associate 
Justices. Judge Maxwell and Judge Baker had been 
the Confederate States Senators from Florida. Judge 
Maxwell resigned from the Supreme Court and was 
succeeded by Samuel J. Douglas who had been Judge 
of the United States Court in the Territory of Florida. 

The Federal military control in the State, begin- 
ning in April 1865, was on July 4, 1868, relinquished 
to the civil government under the constitution of 1868. 
On July 10, 1868, James D. Westcott, Jr., who was 
James D. Westcott 111, was nominated by Governor 
Harrison Reed, and on the next day was confirmed 
by the Senate, as Attorney-General of the State of 
Florida. Governor Reed, on July 9, 1868, nominated 
T. J. Boynton to be Chief Justice and Ossian B. Hart 
and Edwin M. Randall to be Associate Justices of the 
Supreme Court of Florida. The two nominees for 
Associate Justices were confirmed by the Senate the 
next day. The nomination as Chief Justice was de- 
clined by T. J. Boynton who was then Judge of the 
United States Court for the Southern District of Flor- 
ida. Governor Reed, on July 28, 1868, nominated 
Edwin M. Randall to be Chief Justice and James D. 
Westcott Jr. to be Associate Justice of the Supreme 
Court of Florida, and the nominations were confirmed 
by the Senate on July 30, 1868. Randall, Chief Jus- 
tice, and Hart and Westcott, Associate Justices, con- 
stituted the membership of the Supreme Court of 
Florida until Judge Hart resigned to become Governor 
in January 1873, when he was succeeded by Franklin 
Frase, who was commissioned January 2, 1873, and 
on May 20, 1874, was succeeded by Robert B. Van 
Valkenberg, who died August 1, 1888 and was suc- 
ceeded by Henry L. Mitchell, who had been nominated 
under the constitution of 1885 and was elected a Jus- 
tice in November 1888. 


Judge Westcott became twenty-nine years old, on 
May 1, 1868, was appointed Attorney-General of the 
State July 11, 1868, and in less than a month there- 


‘inscriptions. 


after, on July 30, 1868, became a member of the high- 
est ocurt of the State at the remarkably early age of 
twenty-nine years and three months, he being the 
youngest Supreme Court Justice in the history of the 
State. He was also the youngest Attorney-General 
of the State except Charles M. Cooper. On January 
20, 1885, while a State Senator from St. Johns county, 
Hon. Charles M. Cooper, was by Governor Edward A. 
Perry, appointed Attorney-General of the State of 
Florida at the age of twenty-nine years, he having 
been born January 16, 1856. In December 1890, be- 
fore he was thirty-five years of age, Charles M. Cooper 
declined an appointment by Governor Francis P. Flem- 
ing, as a Justice of the Supreme Court of Florida. 

Judge James D. Westcott was a Justice of the Su- 
preme Court of Florida about sixteen and a half years. 
His judicial work, as appears in Volume 12 to 21 in- 
clusive of the Florida Reports, is considered of the 
highest order, showing ability, industry, patient re- 
search, careful analysis and admirable judicial reason- 
ing. Among many others prepared by Judge West- 
cott, may be mentioned the opinion in State exrel Drew 
v. Board of State Canvassers, 16 Fla. 17, in which 
the principles governing elections and the canvass of 
election returns and the uses of the writ of manda- 
mus in election cases, were so admirably stated that 
it has since been a leading case. Opinions educidating 
the principles of equity jurisprudence and procedure 
are among Judge Westcott’s finest judicial deliver- 
ances. 

The more striking characteristics of Judge West- 
cott’s opinions are the illuminating application of the 
principles announced and the aptness of his citations. 
While it may justly be said that his best judicial work 
was done when he was a very young man, yet his 
later opinions show the strength and directness that 
distinguished his work on the Bench. When Judge 
Westcott was rendering his great judicial service to 
the State, the docket of the court had only a fraction 
of the large number of cases it now has, and the court 
had ample time to devote to every case and also had 
long vacations between terms, giving Judge Westcott 
opportunity to indulge his fondness for hunting. 

For some months before his death in Tallahassee, 
Florida, on April 29, 1887, his health declined and the 
end came when he should have been in the prime of 
life not quite forty eight years of age. 

His will as it appears in 61 Fla. 833, 56 South. 
Rep. 285, is as follows: 

“State of Florida, 
“Leon County 


“This is my last will and testament. I wish eight thousand 
dollars expended in the construction of a monument over the 
graves of my father, mother and myself, with suitable plain 
I wish and so direct two thousand dollars of 
funds held in trust to pay from the interest thereon the 
amounts necessary to keep the lot and monument in order. 


rh 


| 
E 
0! 
la 
a 
ti 
n 
0 
“ 
t! 
0 
j 
0 
4 
‘ 
x 
iq 
i 
i 
| 
| 
| 
‘ 


“T direct one thousand dollars to be given or paid to Mrs. 
Mary Archer, and three thousand dollars to my aunt, Miss 
Emma Westcott of St. Augustine. 

“The rest of my estate, I wish held in trust for the benefit 
of the West Florida Seminary, the institution located at Tal- 
lahassee with which Col. Rivers is connected. 

“T wish only the interest upon the principal used yearly, 
and in this and in all other matters my executor is hereby 
given authority to change investments of funds in his discre- 
tion. If, however, he should not qualify, then the investment 
may be changed by the officers controlling the institution. 
I wish at least one half of this interest expended for the benefit 
of students of Leon County under the direction of the manag- 
ing officers of the institution. I wish none of it used for 
buildings or improvements of grounds. 

“This will executed the 28th day of August A. D. 1884. 

“JAMES D. WESTCOTT (Seal) 

“Attested and subscribed by us in 

the presence of the said James D. 

Westcott, and in the presence of 

other, each of us witnessing the 

signature and seal of the said 

James D. Westcott and that of the 

other witnesses this 28th day of 

August A. D. 1884. 
“W. M. McINTOSH, 
“W. M. McINTOSH, Jr., 
“W. D. BARNES, Jr. 

“IT appoint George Lewis, my friend, executor of this will. 
Same attestations repeated. 

“JAMES D WESTCOTT (Seal) 
At that time wills devising real estate were re- 


quired to be attested by three or more witnesses or 
else they would be utterly void. See Sec. 1, page 905, 
McClellan’s Digest. 32 Fla. 18. 


IMPORTANT CASES DECIDED BY JUDGE 
WESTCOTT 


Particularly Those Creating New Precedents or Methods of 
Practice, Annotated by David Blackshear, of the 
Jacksonville Bar 


State of Florida, ex rel. Attorney General v. Gleason, 
(1868-0) 12 Fla. 190. In this case, Judge Westcott 
held, under the constitution of Florida, then existing, 
that the Supreme Court of Florida had original juris- 
diction to issue a writ of quo warranto. In this case 
the Attorney General of the State of Florida filed in 
the Supreme Court of Florida, a quo warranto against 
William H. Gleason, who claimed to be the duly eelcted 
Lieutenant Governor of the State, and was acting as 
such; the Supreme Court took original jurisdiction 
of the cause, and the respondent, Gleason, having 
failed to file any plea as authorized and required by 
the Supreme Court, the Supreme Court decreed that 
respondent was not eligible to the office of Lieutenant 
Governor, and that he should not hold, nor exercise 
said office. 

The Court said by way of obiter dictum, that the 
Supreme Court of Florida had in proper cases, original 
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jurisdiction to issue writs of mandamus, certiorri, pro- 
hibition and habeas corpus. 

In the case of Ex rel. Wolfe v. Kirke, (1868-9) 12 
Fla. 278, it was held by the Supreme Court, through 
Judge Westcott, that the Supreme Court of Florida 
had the power to issue an alternative writ of man- 
damus to the Judge of a County Court in a case where 
the County Court had attempted to disbar an attorney- 
at-law from practicing before the County Court. Af- 
ter considering the facts in the case, the Supreme 
Court issued a peremptory writ of mandamus to the 
county court ordering it to re-instate on its roll of 
attorneys the name of the attorney which it had at- 
tempted to disbar. 

In Alden v. Pinney, (1868-’9) Fla. 348, Judge West- 
cott, held that where the complainant was not himself 
a riparian proprietor, that such a complainant is not 
entitled to a mandatory injunction to compel the de- 
fendant to remove an ice-house which he had erected 
over the water in Pensacola Bay in front of complain- 
ant’s property. The Supreme Court held that com- 
.plainant’s allegations that the erection of the ice-house 
would interfere with complainant’s free access to the 
harbor and his unobstructed view, and his free circu- 
lation of air, were not sufficient, grounds to warrant 
the issuance of a mandatory injunction by the Court 
compelling the removal of the ice-house. 

The Supreme Court said by way of obiter dictum, 
that if the complainant had been a riparian proprietor 
that his rights might have been different. 

In the case of Chaulk v. Daniel W. Hart, (1869- 
71) 18 Fla. 148, Judge Westcott held that while an 
agreement purporting to be a transfer by a man to 
his intended wife of one-half of all the property the 
man might receive from his father’s estate, then in 
the hands of his father’s executors, cannot operate 
as an feoffment, it is nevertheless, a covenant by the 
party executing the instrument to stand siezed for 
the use of the intended wife. 

In La Trobe v. Hayward, (1869-71) 13 Fla. 190, 
Judge Westcott held, where parties make a settlement 
of accounts under a mistake which is mutual to both 
parties, and where such a mistake would work ma- 
terial injustice to one of the parties, that in such an 
event, equity will set aside the settlement and grant 
relief to the injured party. 

In Whitlock, Guardian of Oscar Jones v. Smith, 
(1869-71) 13 Fla. 385, Judge Westcott held that in 
all cases in chancery where insanity is pleaded in an 


, answer or otherwise as a defense, an issue may be 


framed in chancery and sent to a court of law for 
trial. The insanity vel non of the party may also be 
inquired into upon petition addressed to the chancellor, 
praying for a commission de lunatico inquirendo. 

In the case of Price v. Winter, (1869-71) 15 Fla. 
66, Judge Westcott held that where the guardian of 
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an infant had sold the landed property of the infant 
ward without having had a guardian ad litem ap- 
pointed to represent the infant, and where the infant, 
after he had become of age, accepted the payment for 
the landed property, that then and in such event, the 
infant, after having become of age, would not be en- 
titled to succeed, in an action, instituted by him against 
the purchaser of the property, to set aside the sale 
of the property executed by the guardian. 

In State of Florida, Trustees of Internal Improve- 
ment Fund v. Jacksonville, Pensacola & Mobile R. Co., 
(1875) 15 Fla. 201, Judge Westcott held that where 
no serious injury to the property involved in the con- 
troversy can result from the delay, notice should al- 
ways be given before a receiver is appointed. A case 
of great urgency should be made to appear to justify 
such an appointment without notice, and wherever 
an injunction or restraining order is sufficient to pro- 
tect the rights of the plaintiff, no receiver should be 
appointed. The appointment of a manager of a line 
of railway is an extraordinary ‘exercise of power. 
Such appointment should be made only in extreme 
cases clearly justifying such action. Under the con- 
stitution and laws of the State of Florida a receiver 
cannot be appointed by the Judge of one Circuit to 
take possession of property in another circuit. 

In the case of Trustees of Internal Improvement 
Fund v. Gleason, (1875) 15 Fla. 384, Judge Westcott 
held that; “Where trustees enter into contract in their 
character as trustees, and in behalf of the trust estate, 
and for the benefit of the cestuis que trust, the cestuis 
que trust for whose benefit the contract was made, 
ought to be parties to the suit. (Perry on Truste, 
Section 874; Story’s Equity Pleading, Section 208).” 

In the case of Ex parte Eagan, (1881) 18 Fla. 
194, Judge Westcott held that where an accused per- 
son applies to the Supreme Court of Florida for a writ 
of habeas corpus; and where the accused alleges in 
his petition that he has reason to believe, and that 
he does believe that he cannot get a fair examination 
or secure justice before the magistrate before whom 
his case would ordinarily come; and where two of the 
accused person’s witnesses are in jail in the same 
county in which the Supreme Court is sitting; and 
where the Attorney General of the State consents that 
the case should be heard before the Supreme Court 
on the ground that such a hearing would save great 
expense to the State of Florida, that then and in 
such event, the Supreme Court will assume original 
jurisdiction of the cause, and order that the testimony 
of the witnesses in the matter be taken before a com- 
missioner. 


In the cases of Basnett v. The City of Jacksonville, 


(1882) 15 Fla., 523, and of Edgerton v. Mayor of 
Green ‘Cove Springs, (1882) 18 Fla. 528, Judge West- 
cott held that the writ of certiorari does not issue as 


a matter of right, and cannot be used to serve the 
purpose of a writ of error or of an appeal. He said 
that certiorari was a writ of original jurisdiction from 
a superior court to an inferior court to review the 
proceedings of the inferior court, and that it is used 
for the purpose of showing the lack of jurisdiction 
in the inferior court, or some serious irregularity, 
or illegality in its proceedings; and that the general 
rule is that where an appeal lies, a writ of certiorari 
will not be granted. 

In the case of Deans Administrator v. Wilcoxon, 
(1882) 18 Fla. 531, Judge Westcott held that under 
the constitution of the State of Florida, then existing, 
that a certiorari would lie from a circuit court of Flor- 
ida to a county court of Florida and that after the 
Ciurcit court had disposed of the writ of certiorari, 
that thereupon, the Supreme Court of Florida would 
have jurisdiction upon appeal of writ of error to review 
the proceedings had by the circuit court in the matter 
of the certiorari. 

In the case of Sullivan v. Moreno, (1882) 19 Fila. 
200, Judge Westcott held that upon bill filed, and notice 
of intended application for an injunction, that the 
defendant may at once file his answer, before the is- 
suance of the injunction, and that the chancellor would 
be governed in such a matter by the same rules which 
prevail o nhearing on bill and answer; and that the 
granting of continuing of an injunction should rest 
always in the sound discretion of the court, to be 
governed by the nature of the case. 

In the case of Wilson v. Fridenburg, (1882) 19 
Fla., 461, Judge Westcott said that where a decedent 
dies interstate leaving a homestead, the widow of de- 
cedent is entitled to dower in the hmoestead, and 
that the benefit of the homestead exemption as to 
the remainder of the homestead, after allowing to 
the widow her dower, would enure to the children 
of the decedent. He said that if the owner of the 
homestead should die testate, that then the widow 
would be put to her election between taking under 
the will of her deceased husband, or claiming dower 
according to law; and that if she should not elect to 
take dower within one year after the probate of her 
deceased husband’s will, that then she would be con- 
fined to take under his will; and that in such an event, 
the benefit of the exemption as to the entire home- 
stead would enure to the children. He said also, that 
the husband could not legally devise the homestead 
away from his wife and children. 

During the sixteen and a half years, while he was 
on the Supreme Bench of the State, Judge Westcott 
delivered some two hundred and fifty-five opinions; 
or an average of over fifteen opinions per year during 
his incumbency as Associate Justice of the Supreme 
Court of this State. ‘During the whole time of his 
services, as a member of the Supreme Court of this 
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State, that Court was composed of only three justices. 
During the early days of his career on the Supreme 
Bench his energy for work seems to have been almost 
inexhaustable. An examination of the Florida Reports 
shows that during this early period, he assumed the 
duty of preparing opinions in much more than one- 
third of the cases which came before the Supreme 
Court; and such an examination also shows that in 
the preparation of his early opinions, Judge Westcott 
always made a conscientious effort to examine all 
cases in point upon the matter in hand not only all 
the cases which had been decided by the Florida 
Supreme Court, but also by the highest courts of 
every other state in the United States, and by the 
courts of England. 


REFORM OF FEDERAL 
PROCEDURE 


ADDRESS DELIVERED BEFORE THE JACKSON- 
VILLE BAR ASSOCIATION 


By U. S. SENATOR THOMAS J. WALSH, 
of Montana 

Senate bill 477, introduced by Senator Cummins, 
chairman of the Committee on the Judiciary, under 
consideration by that committee, if enacted, would 
authorize the Supreme Court of the United States to 
prescribe by general rules for the district court of the 
United States “the forms of process, writs, pleadings, 
and motions and the practice and procedure in ac- 
tions at law.” It proposes to abandon the system 
dating from the Judiciary Act of 1789, by which it 
was provided that “the practice, pleadings, and forms 
and modes of proceeding in civil causes other than 
equity and admiralty causes in the circuit and district 
courts shall conform, as nearly as may be, to the 
practice, pleadings, and forms and modes of proceed- 
ing existing at the time in like causes in the courts 
of record of the State within which such circuit or 
district courts are held, any rule of court to the con- 
trary notwithstanding.” (R.S. U.S. sec. 914.) 

Bills of similar import have been pending before 
the Congress for more than the full period of my serv- 
ice, 18 years. Twice they have been rejected upon 
full consideration by the Judiciary Committee of the 
Senate, in the year 1916 and again in 1925. Some 
engrossing duties rendering it impossible for me to 
be present at all meetings of the committee in the year 
last mentioned, it was on an occasion when I was ab- 
Sent, without debate, reported favorably, but upon 
being recommitted action was taken as heretofore 
indicated. Such reverses neither discourage nor deter 
the principal proponent of the measure. It defies 
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death. It is being urged now with a pertinacity which 
commands respect, and with indorsements which 
threaten seriously to impose the innovation upon the 
country. Its main sponsor is Hon. Thomas W. Shelton, 
of Norfolk, Va., a most estimable gentleman and ex- 
cellent lawyer, a prominent member of the American 
Bar Association, which has, on his initiative, repeated- 
ily approved his plan of reform without ever having 
heard an argument against it. He has circularized 
the State bar associations many of which, on a one- 
sided presentation, have resolved in favor of it, a 
method of persuading Senators of certain types much 
more effective than open debate. Mr. Shelton is an 
ardent admirer of the practice system of Great Brit- 
ain, with which he is familiar from immediate contact 
with it on a number of occasions and which is the 
model of that he proposes. 

It is argued in its behalf that it will bring about 
uniformity in the practice in actions at law in the 
Federal courts and simplify the procedure, thus re- 
lieving the courts and the bar of the heavy burden 
they now carry in consequence of controversies that 
continually arise quite apart from the merits of the 
litigation with which they are concerned. It is un- 
deniable that it would insure uniformity as between 
the different States, but it is equally undeniable that 
it would result in a lack of uniformity as between the 
practice in the courts of a State and the practice in 
the Federal courts in the same State. The legislator 
is concerned with the question as to which variety 
of uniformity, if such expression may be permitted, 
is the more to be desired. Uniformity as between the 
several States would be convenient, no doubt, for Mr. 
Shelton and his associates among the members of the 
American Bar Association who try cases in many 
States, but the humble lawyer whose practice is con- 
fined to the State in which he resides may be pardoned 
for looking at the matter in quite a different light. It 
is not to be understood that any accusation is made 
that those urging the legislation are actuated by con- 
sciously selfish motives. Their sincerity and the purity 
of their purpose is past all doubt. But mankind long 
ago realized how potent is self-interest to warp the 
judgment and how easily one inclines to the belief 
that what is to his advantage is likewise in the public 
interest. But upon what consideration should the 
Congress impose the burden of mastering a new prac- 
tice system upon the multitude of lawyers who never 
encounter any embarrassment because of a different 
system of practice in some State other that their own 
for the accommodation of the relatively few whose 
practice is more extensive. I am for the one hundred 
who stay at home as against the one who goes abroad. 

Under the existing system the lawyer who has 
mastered the practice prescribed by the legislature of 
his State or developed by the decisions of its courts 
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upon the foundation of the common law is equally 
equipped to institute, prosecute, and try actions at law 
in the Federal courts, save that in certain particulars 
arising from the difference in the organization of them, 
a matter of relatively little consequence, the State prac- 
tice can not be followed. The task is to be imposed upon 
him of acquainting himself with another system that 
may differ radically and is certain to differ in detail 
from that in which he has been trained, and with 
which, by experience, he has become intimately fam- 
iliar. The burden would be a heavy one upon the 
young and active mind, but it would be op- 
the case of the young and active mind, but it would 
pressive in the case of the practitioner of ad- 
vanced years wedded to the system learned in his 
youth, and all would be subject to error that might be 
serious or even fatal by confusing the requirements 
of the one with those of the other. Moreover, the 
rules prescribed would approximate those of the prac- 
tice at common law, in which case lawyers bred under 
the code would be perplexed, or they would in gen- 
eral conform to the principles of the code, in which 
case the common law lawyer would sweat, or they 
would be quite different from either, harassing every- 
body. 

This consideration, however, is of minor import- 
ance. The more grave aspect of the question is that 
miscarriages of justice without number would un- 
doubtedly ensue until by adjudication doubtful ques- 
tions of the construction and application of particular 
provisions of the new system would be resolved. It 
is a tragedy when a good cause of action is lost by 
failure to observe some rule of practice or to mis- 
conceive the true purport of a statute in relation to 
procedure, or when a valid and meritorious defense 
becomes unavailable for a like reason. 

Having in mind the innumerable controversies 
coming before the courts of England involving the 
construction of the statute of frauds and possibly 
business losses arising from failure to observe it, a 
critic asserted it has cost the King a subsidy, to which 
it was retorted that nevertheless it was worth two 
_ subsidies. Whether the gain to be anticipated from 
the change proposed will compensate for the loss cer- 
tain to ensue and for the uncertainty that must vex 
the business interests of the country while it is being 
tried out will be considered later. 

It is said that the lawyer is even now burdened 
with the necessity of mastering two systems of prac- 
tice in as much as that authorized by the State is 
applicable only so far as may be in the Federal court, 
and that in many particulars the State system has 
been adjudged to be inapplicable. A list of the par- 
ticulars is found in most works on Federal practice 
with the decisions holding the State practice inappli- 
cable. Though considerable in number, they cover 


only a relatively small part of the whole field and in 
most instances the inapplicability is perfectly obvious. 
No one could be in doubt, for instance, that statutory 
provisions concerning change of venue from one county 
to another would not apply to proceedings in a Federal 
district court. Then Congress has legislated with 
reference to some particulars of the practice, notice- 
ably concerning the taking of depositions, introduc- 
ing some diversity, but on the whole it is accurate to 
say that the practice is the same. This brings me to 
the consideration of the second argument advanced 
in favor of the plan proposed. 

It is offered as a perfect solution of the troubles 
of litigants, the bar and the courts over questions of 
practice. Instead of the cumbersome, intricate and 
involved systems in vogue, it is said the Supreme Court 
will lay down a few simple rules so plain in their lan- 
guage that no one can go awry either as to their con- 
struction or their application. The practice in equity 
under rules prescribed by the Supreme Court is point- 
ed to as indicative of what may be expected under 
the system proposed for the procedure in actions at 
law. The proposal coming to a vote in 1916 before 
the Senate Judiciary Committee, consisting of 17 
members, a favorable report was ordered. A draft of 
the report of the majority was made by the present 
Associate Justice Sutherland, then a Senator from 
the State of Utah, but minority views were signed 
by nine of the members of the committee, one having 
changed his attitude upon a more careful study of 
the question, reversing the position of the committee. 
The report of Senator Sutherland dwelt at length upon 
the admitted evil of the constantly recurring questions 
of practice. Tables were included showing from the 
printed syllabi the number of cases in which such 
questions arose and engaged the attention of the court, 
appalling in the aggregate, not infrequent of sufficient 
gravity to control the disposition of the lawsuit. It 
was assumed that this evil would disappear under the 
new system, or at least be reduced to negligible pro- 
portions. But what ground is there for indulging in 
any such assumption? Are not the lessons of history 
against it? Must we not discard all that experience 
has taught to imagine anything of the kind? 

It has generally been regarded as axiomatic in the 
law that it is beyond human ingenuity or talent to 
frame statutes or rules suited to every contingency 
expressed in language concerning the interpretation 
of which no controversy of substance may arise. The 
‘Constitution of the United States is justly extolled 
for the clarity and the purity of its language, but 
after the lapse of 187 years since it came into opera- 


‘tion the courts are still endeavoring to discover the 


true meaning of particular provisions of that remark- 
able work and their applicability or nonapplicability to 
the facts developed in particular cases. The statute of 
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frauds, after centuries of discussion and adjudications 
without number, is still a fruitful source of forensic de- 
bate. We are not without experience in this particu- 
lar work of the simplification of judicial procedure. 
David Dudley Field, a towering figure at the American 
bar, had the same dream with which the advocates 
of the measure to which these reflections are directed 
are enchanted. He too deplored the immense loss of 
energy, to say nothing of rights, attributable to pro- 
eedural rules and statutes. He too conceived that the 
difficulty could be removed or minimized by the adopt- 
ion of a few simple rules. The best years of his life 
were devoted to the most exhaustive study of the 
problem, as a result of which he produced the New 
York Code of Procedure, adopted by the legislature of 
that State through his active advocacy in 1848. The 
labor involved, as his biographer tells us, was almost 
incredible. Instead of eliminating questions of prac- 
tice, it gave rise to such a multiplicity of them that 
various series of Practice Reports were published for 
the guidance of the bar and the courts. It became 
the model for the codes of approximately 30 of the 
States of the Union. It has undergone several revis- 
ions in the State in which it first went into effect, all 
the work of eminent lawyers of that State, who have 
labored to remove, as far as possible, the uncertainties 
of the law and to complete the simplification of the 
practice. Similar revisions have been made in many 
of the code States, all having the same end in view, 
the revisers having the advantage of the numberless 
adjudged cases. Notwithstanding all this effort, no 
one conversant with the situation can think that the 
end has been reached or that questions of practice 
will not continue perhaps even to the end of time to 
vex the courts of the States that have thus labored 
to make simple their procedure. 
eral principles have been measurably settled and doubt 
has been removed in no end of detail. 

A similar development has been in progress in the 
States that have not adopted the so-called reformed 
procedure. By statutory enactment and judicial de- 
cisions the practice has been settled, speaking gen- 
erally, to the satisfaction of the bar and presumably 
of the people. Why should the work of years be dis- 
carded and an untried system be instituted to go 
through the same dreary, disappointing and frightfully 
expensive process? What reason is there to believe 
that the Supreme Court of the United States will suc- 
ceed where Field failed, or came so near failing, that 
after three-quarters of a century no inconsiderable 
number of the States have declined to adopt his code. 
What member of that august tribunal can bring to 
the task to be imposed upon it, should the legisla- 
tion so persistently urged be enacted, a fraction of 
the fitness for it he possessed? It is impossible to 
disguise the fact that the Supreme Court could not 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


However, the gen- 


23 


and would not do the work. It is overwhelmed with 
the labors now before it. Some radical change is 
needed to check the flood of cases that get a place on 
its calendar. It would be obliged to appoint a com- 
mission to prepare the draft of a code to the revision 
of which it would give such cursory attention as its 
exacting duties would permit. The proposed law 
makes no provision for the appointment of such a 
commission nor for the creation of any fund out of 
which the members might be paid, or clerk hire or 
other expenses met. Indeed, I am convinced that the 
well-meaning proponents of the measure have no ade- 
quate idea of the magniture of the task which would 
be imposed. They talk and write of “a few simple 
rules” and evidently contemplate a work in compass 
approximately that of the equity rules. The equity 
rules are simply a codification of the rules that ob- 
tained in the English courts of chancery, the develop- 
ment of centuries of experience and determinations in 
those tribunals, with slight modifications to fit the 
peculiar jurisdiction of the Federal courts. For the 
resolution of any doubt concerning their construction 
or to meet situations not specifically and plainly pro- 
vided for in them, the practitioner goes to the works 
on English chancery practice or to the American works 
on equity practice, both resorting to the same original 
sources, the procedure in the English courts. 

The argument for the system proposed upon the 
assumption that the equity rules are so simple that 
he who runs may read and understand and that if 
they have ever been the subject of controversy the 
adjudications have been negligible in number. The 
little book of Judge Shiras on the rules issued a gene- 
ration ago cited under each a long list of cases in which 
questions arising under them were raised and determ- 
ined, and the whole subject of the practice in equity is 
sufficiently abstruse to justify the publication of per- 
haps a dozen works on that subject, including the 
three massive volumes by Daniell. I dare say there 
are few lawyers who have not been retained in equity 
cases in the Federal courts by country practitioners 
of skill and ability who confessed that the practice 
such was a sealed book to them. It is reasonable to 
conclude that if the innovation which Congress is 
asked to institute should be sanctioned the practice 
in the Federal courts i naction at law would become, 
as the practice in equity is, to no small extent a 
specialty. 

The view that the evil, the magnitude of which was 
so elaborately set out in the report of Senator Suther- 
land heretofore referred to, would disappear under a 
system founded upon rules formulated by judges rath- 
er than upon a code or statutes enacted by a legisla- 
ture finds no supoprt in the experience of the people 
of England. A law writer who has taken pains to 
inform himself apprises us that “between 1875 and 
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1890 the English courts handed down 4,000 decisions 
on the judicature rules and the principles intended 
to be worked out by them.” The practice in the State 
of New Hampshire is controlled by “rules” promul- 
gated by its supreme court. One of these recites that 
a declaration “will be sufficient * * * which states 
the facts clearly and concisely * * * if such facts con- 
stitute a cause of action.” Those familiar with the 
code system will recognize a striking similiarity be- 
tween this language and that in which under it are 
defined the essentials of a complaint or the initial 
pleading by whatever term it is designated. Thus 
the New York Code prescribes that the complaint 
shall contain “a plain, concise statement of the facts 
constituting a cause of action without unnecessary 
repetition.” The language of the California Code is 
almost identical. That of Ohio says the first pleading 
must obtain ‘a statement of the facts constituting the 
cause of action in ordinary and concise language.” 
How can it be contended that controversies can be 
avoided as to the sufficiency of a pleading filed under 
the New Hampshire rule that would arise under the 
statute of New York, California, or Ohio? 

To recur, however, to the scope of the work to be 
devolved upon the Supreme Court. The slightest re- 
flection will satisfy anyone that it can not be measured 
by the volume of the rules in equity. Provision must 
be made for impaneling a jury and for provisional 
remedies among the more outstanding features of 
legal as distinguished from equitable proceedings. In 
the 1925 edition of the New York Practice Act of 1921 
is a volume of very considerable proportions, 309 pages 
of which are devoted to the act proper, exclusive of 
provisions relating to the inferior and surrogate’s 
courts, comprising 90 articles, that dealing with plead- 
ings embracing the following subheads, viz, General 
rules of Pleading, Amended and Supplemental Plead- 
ings, Bill of Particulars, Verification, Complaint, An- 
swer, Counterclaims, Reply, Construction of Pleadings 
and Objections to Pleadings. 

Pick up the code of procedure of any State and 
find for what an infinite variety of contingencies it has 
been necessary to provide; for example, the parties 
to actions generally, necessary or proper, and to ac- 
tions of a specific character, such as those brought 
upon promissory notes or other written obligations 
to recover real estate or by or against trustees. Even 
more extensive, perhaps, will be found the sections 
dealing with the limitation of actions and with pro- 
visional remedies. 

This leads to a further consideration to which ap- 
parently the advocates of the proposed reform have 
given little attention. It is not alone that the volume 
of the work is great, but it embraces subjects upon 
which the widest diversity of opinion prevails through- 
out our vast territory as expressed in the statutes 


of the various States concerning remedies and reme- 
dial rights. Take the subject of limitations, for in- 
stance. As a rule the Western States accord a mark- 
edly shorter period within which actions may be begun 
than do the older and more eastern States. Under 
the law of Montana an action to recover real estate 
must be begun within 10 years from the time it ac- 
crues; on a written instrument within 8 years and 
upon a contract not evidenced in writing 3 years, 
When the Supreme Court frames its rules governing 
actions at law in the Federal courts, will it adopt the 
policy of my State touching the time of commencing 
actions, as evidenced by its statutes, or will it favor 
that shown by those of your State, or will it prefer 
the periods prescribed by the laws of Massachusetts 
or Maryland? This inquiry exhibits the folly of at- 
tempting to apply to all our great expanse of territory 
a uniform system because it has been found satis- 
factory in Great Britain, the area of which is scarcely 
half that of the State of Montana. 

The chairman of the Committee on the Judiciary 
who signed the minority report in 1916, afterwards 
becoming the majority report, as heretofore explained, 
and who has since been prevailed upon to support 
the measure under discussion, largely because of the 
repeated indorsement of it by the American Bar Asso- 
ciation and by State bar associations, including, I be 
lieve, that of his own State, surprised by representa- 
tions made to the committee concerning the magni- 
tude of the task of framing rules, declined to accede 
to the view that they must of necessity cover all the 
subjects dealt with in an ordinary code of civil pro- 
cedure, and specifically questioned the contentions 
that they must comprise the equivalent of a general 
statute of limitations, apparently taking the view that 
such a statute is one defining a substantive right which 
the bill provides shall not be abridged, enlarged, or 
modified by the rules. It requires no elucidation be- 
fore this assemblage that statutes of limitations ap- 
pertain to the remedy and neither confer nor abridge 
any substantive right, that the period of the statute 
may be diminished or enlarged without violation of 
the Constitution of the United States, though it can 
not be reduced so as, in effect, to cut off all remedy. 

The subject of provisional remedies will be found 
equally controversial. Some States, lowa among them, 
as I am informed, refuse to sanction an arrest in any 
civil action, the ordinary arrest and bail provided for 
in most States in various classes of cases presenting 
some element of fraud or oppression, being regarded 
as violative of the spirit if not the letter of consti- 
tutional provisions forbidding imprisonment for debt. 
In those States in which this remedy is authorized 
the widest diversity exists touching the class of cases 
in which it can be resorted to. Will the Supreme Court 
in the rules it is expected it will be called upon to 
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make adhere to the policy of those States according 
this particular remedy, or to those in which it is for- 
bidden, and if it is authorized will it extend to all 
classes of cases in which it may be employed in the 
States in which it is regarded with the greatest favor 
or only to the few in which it is available by the law 
of my State? 

A like difficulty will be encountered in making 
rules touching attachment. Local statutes in relation 
to that particular remedy differ widely. In many it 
is permitted only in actions upon contracts, in others 
various classes of torts furnish a basis for this remedy, 
and in still others it is available for an injury resulting 
from a criminal act. The States differ as well touching 
the conditions precedent to the issuance of the writ. 

They may be grouped into two classes strikingly 
different. In most of the Western States whose’ codes 
of procedure are founded on that of California, the 
writ may issue in any action to recover a debt due on 
contract, a simple affidavit affording sufficient proof 
of the fact as a foundation for the issuance of the 
writ. On the other hand, in many States, and in prac- 
tically all the code States whose procedure is modeled 
upon the New York Code, as is well known, the writ 
can issue, except the defendant be a nonresident, only 
upon verified averments of fraud, perpetrated or in 
contemplation, or prospective departure from the State 
to avoid service. In not a few the statute is not satis- 
fied with a verified statement of a fraudulent purpose, 
but the averment must be supported by the evidence. 
Which of these various classes of statutes will find a 
place in the rules? I am told that the system in vogue 
in Montana would be regarded as intolerable in the 
State of New York. 

Take the subject of assembling a jury for the trial 
of acase. That involves, in the first place, from what 
class jurors may be drawn, whether women, for in- 
stance, may be called, the qualifications and disquali- 
fications of jurymen, and exceptions from service; the 
manner of drawing, a field in which great diversity 
exists as between the several States, the grounds for 
excusing from service, and many other details. The 
task to be set the Supreme Court is not only appalling 
in its magnitude, but I venture to assert, in view of 
the radically different views of the bar, as exhibited 
in the statutes of the various States, the predilections 
arising from training and experience, it is a well-nigh 
impossible task. 

Let anyone pick up or run through one of the 
modern works on practice and procedure, the two 


volumes by Kerr on the codes of the Western States, ° 


or a like treatise by Poe on the Code of Maryland, or 
let him examine the New York practice act, article 
by article, or the Code of Civil Procedure of California, 
or of Montana, bearing in mind that these are the 
results of efforts to make complete provision for the 
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proper presentation of causes to the courts in the 
smallest possible compass and in the most direct and 
explicit language, and he can not fail to see the un- 
wisdom of imposing upon the Supreme Court the duty 
of framing a code that is or ought to be reasonably 
satisfactory to Massachusetts and Kansas, Michigan 
and Texas, New Jersey and Louisiana, as well as the 
utter hopelessness of its discharging the duty to the 
satisfaction of itself or almost anyone else. 

I inquire again, what is the substantial gain to 
be anticipated from this departure? Why does any- 
one want uniformity in the practice in actions at law 
in the Federal courts, except it be, as heretofore sug- 
gested, the lawyers whose practice extends over more 
than one State, a negligible number. It is offered in 
this connection that when the system comes into vogue 
the States, respectively, will conform their system to 
that prevailing in the Federal courts and thus uni- 
formity will obtain throughout the Nation. One can 
understand how uniformity in respect to many sub- 
jects falling within the domain of substantive law 
is to be desired, and the work of the American Bar 
Association in promoting such uniformity touching 
negotiable notes, sales, etc., is eminently praiseworthy, 
but with respect to procedural law variety is a matter 
of relatively little consequence. But upon what ground 
is the prophecy based that the States will conform 
their practice to that prescribed by the rules of the 
Supreme Court? The lessons of experience must be 
disregarded to indulge any such belief. Field enter- 
tained the hope that his code, or something modeled 
upon it, would come into universal use. I have never 
been able to understand why it has not. Having been 
bred under it, I am convinced it approaches as near 
simplicity and perfection as any mere human work 
may. But I know that to a multitude of lawyers, 
among the most eminent and learned at the American 
bar, it is anathema and that a very considerable num- 
ber of States will have nothing of it. How then shall 
we harbor the idea that, declining to accept the work 
of a great American lawyer, they will cordially take 
to their bosoms a system modeled upon the British 
reformed procedure, the authors of which not only 
acknowledged expressly their indebtedness to the work 
of Field, but paid him the compliment of devising a 
system in its essentials identical with his, the fact 
that it consists of rules established by the judiciary 
instead of statutes emanating directly from the law- 
making branch of the Government being unimportant. 

Hepburn’s work on the Development of Code Plead- 
ing gives the history of the agitation for the abandon- 
ment of common law pleading carried on simultane- 
ously in the British Empire and the United States, 
and having dealt with the rapidity with which the 
example of New York was followed for a time until 
conversions ceased, when conditions became static, 
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he discusses the codes of the British Empire in their 
relation to codes of the United States, dividing the 
subject into two sections, the first canvassing The 
English Code, the second, Other Codes of the British 
Empire, a subdivision of the first section treating 
of The Suggestive Resemblance between English and 
American Code Pleading. The text declares “Their 
general purpose and main results considered, the Eng- 
lish and American system of pleading are in remark- 
able accord.” A writer in the London Law Magazine 
and Review for 1879 says that “anyone who has any 
knowledge of the two systems (that of New York and 
of England) knows how closely the latter system fol- 
lows the former in theory, nomenclature, and sub- 
stance.” The English statute of 1875 numbers 100 
sections, but it is accompanied with rules numbering 
63, embracing 453 sections dealing with the subject 
of pleading, these having the authority of law, pur- 
suant to the statute which authorized orders in coun- 
cil on the recommendation of certain judges for regu- 
lating the pleading, practice, and procedure of the High 
Court of Justice and Court of Appeal, and generally 
for regulating any matters relating to the practice 
of the said courts. 

It will be noted that the rules emanate from the 
privy council, a body having wide legislative powers, 
though upon recommendation of the judges who were, 
however, empowered to alter the same or to make new 
rules. The act of 1873, however, provided that all 
rules made pursuant thereto were to be laid before 
Parliament within 40 days after being made, if it should 
then be sitting; or if not; within an equal period after 
its next meeting, when it might annul them, Parli- 
ment retaining, in effect, a veto power. 

It has been urged in behalf of the measure to which 
these remarks are directed that it would relieve the 
practitioner, at least in the Federal courts, from the 
labor and embarrassment occasioned by the constant 
tinkering of State legislature with the practice code 
or statutes. It is a tendency of our day, giving occa- 
sion to no end of criticism, to invoke the interposition 
of the Federal authority whenever possible to meet 
any situation arising from either the action or the 
inaction of the States. It is noticeable, however, that 
while there is a general disapproval of the absorption 
by the Federal Government of functions long regarded 
as peculiarly appropriate to the States, it is, as a rule, 
voiced by some one who has in mind a measure or 
measures to which he is opposed on other grounds, 
not legislation proposed or enacted in which he takes 
a sympathetic interest. However that may be, it seems 
a queer basis for Federal action that the States are 
unstable in their action in reference to this particular 
subject. 

I think it quite likely that a very marked stability 
would characterize the rules system were it ever in- 


stituted. It is rare that one is elevated to a position 
on the Supreme ‘Court until he has passed the meridian 
of life when, according to all experience and observa. 
tion, a growing conservatism is to be anticipated. The 
judges would have no opportunity to know of the 
operation of the rules except as they should be re. 
ported by those coming into closer contact with trial 
work. If judges are to be intrusted with this func- 
tion, heretofore regarded as legislative in nature, it 
would seem to be more wisely reposed in the district 
judges rather than in the justices of the Supreme 
Court. The history of the equity rules leads to the 
conclusion that changes would be made with difficulty. 
They were continued in force without substantial 
change from the form in which they were originally 
promulgated for nearly 40 years after they were dis- 
carded in England and until their very language had 
become obsolescent and archaic. No perfect system 
has yet been devised. The New York practice act has 
undergone three general revisions, and the English 
rules an equal number. 

Another merit said to be found in the proposed 
system is that conflict in decisions as between the 
several States on questions of practice arising under 
codes or statutes substantially identical or strikingly 
similar would be avoided or corrected. Quite likely 
a conflict over the interpretation of the rules between 
the circuit courts of appeals would be resolved by 
the Supreme Court, and it is probable that if a State 
statute had not been construed by its court a decision 
of the United States Supreme Court on a rule pre- 
scribed by it, in substance like the statute, would be 
regarded as highly persuasive by the court of the State 
confronted with the necessity of interpreting its law, 
and so uniformity would be provided. But why should 
the Supreme Court be pestered with controversies 
over mere questions of practice? Happily it has re- 
latively few such under the prevailing system. It ac- 
cepts without question the construction given by the 
highest court of every State to its statutes, both pro- 
cedural and of substantive rights and duties. It is 
only in the event that there are no local adjudications 
that it is called upon to resolve for itself questions of 
practice in actions at law. The system it is proposed 
to substitute would bring before it innumerable ques- 
tions of practice, at least while the innovation is in 
the experimental stage. They would not be limited 
in number by the conflicts that might arise as between 
the intermediate Federal courts. One or more might 
conceivably be presented in every law case making its 
way before the overburdened highest court. It would, 
of course, be the final arbiter in every controversy 
over the rules, assuming that the case in which it arose 
reached the Supreme Court. 

Restiveness under the law’s delay, a source of com- 
plaint that has survived at least since Shakespeare’s 
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time, comes to the aid of the proposed legislation, par- 
ticularly as it is understood it is suggested by, if not 
modeled upon, the system prevailing in Great Britain, 
where it is popularly believed, as the fact no doubt is, 
the wheels of justice move with greater celerity than 
with us. There is a widespread belief that opportuni- 
ties are presented and very generally improved to 
procrastinate in judicial proceedings by restoring to 
senseless technicalities required in abundance by our 
procedure law, badly in need of revision. Without 
more careful study than might be expected of lay writ- 
ers, the press, on the assurance that all such would 
be removed, or at least reduced to a minimum by the 
reform proposed and thus the disposition of causes 
be expedited, has, so far as it has been noticed at all, 
quite generally approved it. Even the legal periodi- 
cals have, as a rule, contented themselves with caustic 
references to Members of the Senate who have deemed 
it their duty to oppose the legislation, comprising, as 
indicated, a majority of the members of the Commit- 
tee on the Judiciary, notwithstanding the mutations 
it has undergone in 13 years, rather than to give their 
readers an analysis of the measure with a discussion 
of the objections to which it is said to be subject. 
Though they have been in form available at any time 
within the past 10 years, I have seen nowhere in any 
law journal any copy of the views of the majority of 
the committee, or even any review of the reasons im- 
pelling them to the course they have pursued. It is 
quite likely that so some extent the expedition with 
which causes are disposed of in England is due to the 
substitution of the reformed procedure for the old 
common law practice. It was with that end in view 
that the change was instituted, but it would be a mis- 
take to assume that any part, at least any considerable 
part, of the greater dispatch which distinguishes their 
court proceedings as compared with ours is attribut- 
able to the slight difference between their code sys- 
tem and our code system, or specifically to the fact 
that in the main their practice is governed by rules, 
while ours is controlled by statutes. One may easily 
fall into error in instituting a comparison of the rapid- 
ity with which justice travels here and there. They 
have a system of “county courts,” the practice in 
which approximates that of justices’ court in America, 
though they entertain causes involving much larger 
amounts than those over which our justices have juris- 
diction. Their competency extended originally only 
to cases involving sums not greater than £20, but 
latterly this limit has been raised to £500, including 
some causes of an equitable nature, and they may 
entertain jurisdiction regardless of the amount involv- 
ed with the consent of the parties. It might be ad- 
visable to copy this feature of their system generally, 
indeed courts similarly empowered are quite common 
in municipalities in this country, but their procedure, 


said to be “rudimentary,” does not concern us in 
this discussion, neither is it of consequence that their 
proceedings are characterized by the utmost dispatch. 

It is surprising how quickly the American mind, 
in our day at least, turns to the legislature for relief 
from every ill, actual or fancied. The courts are dila- 
tory, justice is delayed. Remedy, change the law. Now 
I venture to assert that most of whatever difference 
obtains in respect to the time ordinarily required to 
dispose of cases in the courts of America and of Eng- 
land arises from difference in the habits of the bench 
and the bar. Delays of the most exasperating char- 
acter ensue with us because there are not judges 
enough to do the work. Indubitable evidence was sub- 
mitted recently to a committee of the Senate that the 
Federal court for the southern district of New York is 
three years behind with its work, and that at least 
three and perhaps five additional judges should be 
assigned to that district. But assuming ample pro- 
vision in that regard is made, we should still not move 
as rapidly as the English. I was told in London last 
summer by the attorney general that it is rare that 
the first 12 jurymen called into the box are not sworn 
to try the case, both sides waiving their right to ques- 
tion them on the voir dire. Days and sometimes weeks 
are occupied with us in selecting the jury in any case 
which has aroused public interest or been the subject 
of general discussion. It took a day to secure a jury 
for the trial of Senator Wheeler at Great Falls a year 
ago, and predictions were ventured that it would take 
a week. 

I listened during an afternoon to the trial of a 
case before an English judge and heard but a single 
objection to the introduction of evidence, on which the 
judge ruled promptly, though the point was important 
and by no means clear. The information was given 
me that the most skilled lawyer at their bar rarely 
makes an objection to the admission of evidence un- 
less a vital question is raised by the tender, and that 
he often acquiesces in the admission of damaging tes- 
timony that might be excluded upon objection, his 
theory being that the cause of his client would be likely 
to suffer more from raising the objection than from 
the objectionable testimony. Upon like considerations 
counsel refrain, as a rule, from interrogating the jury 
or exercising challenges against them. The impression 
was left upon my mind that the formation of these 
habits was stimulated from the bench. I am sure much 
might be done by the presiding judge to cut short 
protracted inquiries addressed to jtrors on the voir 
dire or dreary cross-examination. I am disposed to 
think that our more dilatory methods are in no small 
measure attributable to the example of the trial of 
Aaron Burr before Chief Justice Marshall, familiar 
to every cultured American Lawyer. The defendant 
who had been held to answer was permitted to con- 
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duct the most searching and exhaustive examination 
of those called to serve as grand jurors to investigate 
the charge, as a result of which a number were ex- 
cused, the proceeding being punctured with eloquent 
speeches from counsel concerning the gravity of the 
charge, the circumstances under which it was brought, 
with veiled reference to the political considerations 
underlying or involved in it. As the trial proceeded 
there were innumerable interruptions, long debates, 
and recesses to permit the distinguished presiding 
judge to reflect upon the arguments, study the au- 
thorities, and write his opinion. 

Such information as I have leads me to the belief 
that the judges of the appellate courts of Great Brit- 
ain do not deliberate upon the cases submitted to them 
quite so long as do ours. In December, 1924, there 
was submitted to the Supreme Court of the United 
States an appeal from the order of a district court 
in the State of Ohio discharging from the custody of 
the Sergeant at Arms of the United States Senate 
one Mal Daugherty in custody for alleged contempt of 
that body in refusing to appear before one of its com- 
mittees in obedience to a subpoena issued by it and 
served upon him, the legal question at issue being 
the power of either House of Congress to compel the 
attendance of witnesses before it or any of its com- 
mittees conducting an investigation by its order or 
authority. The case is still held under advisement. 
Meanwhile one Harry Sinclair, indicted in the District 
of Columbia for a like offense, refusing to testify, in- 
terposed a demurrer advancing the same contention, 
namely, that the Senate has no compulsory power 
except in connection, with its quasi-judicial duties, and 
was permitted to take a special appeal to the District 
Court of Appeals from an order overruling his demur- 
rer, which was argued and submitted in February, 
1925. It is still before that court, which it is under- 
stood, is awaiting the decision of the Supreme Court 
in the Daughtery case. It need not be said that the 
law is not at fault in the cases mentioned except it 
be the law that permits an appeal from the interlocu- 
tory order sustaining a demurrer. The question in- 
volved is one of surpassing importance, not free from 
doubt, and the court ought not to be hurried in ruling 
upon it. It would probably be more promptly determ- 
ined in many countries, perhaps even in England, but 
the belief is general that the court will proceed as 
expeditiously as the difficulty of the case and the 
state of the business before it will permit. 

Mention is made of the subject not only to demon- 
strate that all delays are not due to defects in the 
laws, but as well because some unmerited criticism 
in connection with the prosecutions referred to have 
been directed against the Department of Justice and 
the officers charged with the conduct of them. 

It may be rash in anyone to question the constitu- 


tionality of the legislation that is the subject of these 
remarks in view of the long acquiescence in the act 
under which the rules in equity were promulgated. 
Were it not for that enactment, I should, with much 
confidence, submit to this assemblage of lawyers that 
the bill in question contemplates a delegation of legis- 
lative authority violative of the Constitution. In view 
of the acts of the legislative bodies of England and 
America, as far back as we have any record of their 
proceedings, it must be conceded that statutes regulat- 
ing the procedure in courts of justice fall within the 
grant of general legislative authority. If it is a legisla- 
tive rather than a judicial function, how can it be dele- 
gated to any court, particularly how can it be dele- 
gated to any Federal court, the jurisdiction of which 
is limited by the Constitution? Certainly the legis- 
lation under consideration falls entirely without the 
rule in Field v. Clark (143 U. S. 670). Upon what 
theory can the delegation of authority to the Supreme 
Court to promulgate rules having all the force of sta- 
tutes in relation to the practice, not in that court but 
in other courts, be justified that will not equally justify 
any delegation of legislative authority to that tribunal, 
at least any authority to enact rules in relation to the 
courts, as, for instance, what inferior courts should 
be constituted, what jurisdiction they shall have, how 
causes shall be removed from the State to the Federal 
courts, what salaries the judges shall have, and by 
what officers the courts shall be attended. Unques- 
tionably every court may make its own rules not in- 
consistent with statutes, and statutes unreasonably 
restricting the action of a court within its constitu- 
tional grant of power may be disregarded as uncon- 
stitutional. At least it has been so held. It is perhaps 
not open to doubt that if a court were created either 
by constitution or statute and no provision were made 
in either by which its jurisdiction was to be exercised, 
it would have the power by rule to prescribe how a 
suitor must appear and present his cause, how the 
defendant may be required to appear, how the issue 
should be made up and the trial proceed. It has been 
the universal belief, however, that such right yields 
when the legislative authority acts. It will be borne 
in mind, however, that this is no proposal to empower 
the Supreme Court to make rules governing the prac- 
tice in that court, but to make rules governing the 
practice in other courts. 

The Parliament of Great Britain may delegate its 
authority to some other agency. It confers wide pow- 
ers, obviously legislative in character, upon the privy 
council, but Congress can not thus abrogate the powers 
nor escape the duties imposed upon it by the Constitu- 
tion. Moreover, the court of King’s Bench since time 
immemorial exercised a supervisory control over the 
other courts of the Kingdom. By the constitutions of 
many States the highest court thereof was by express 
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language therein granted such supervisory control over 
the inferior courts thereof. This grant has never, so 
far as I have been able to learn, been held to warrant 
the promulgation of rules governing the practice in 
such lower courts, but it might conceivably be con- 
strued to justify such an exercise of authority, at least 
in the absence of statutory regulation. But the Con- 
stitution vests in the Supreme Court of the United 
States no such authority, and I can find nothing in 
our organic law empowering the Congress to confer 
it. Indeed, that court acquires none of its authority 
from ‘Congress, though its authority may be limited 
by Congress, and it has always yielded to the enact- 


ments of Congress concerning the manner in which and 
the conditions under which its jurisdiction may be 
exercised. 

I do not care, however, to buttress my opposition 
to the proposed legislation by assailing its constitu- 
tionality. In my judgment it is unnecessary, would 
aggravate the evils to remove which is its purpose, 
would introduce confusion worse confounded, and re- 
sult disastrously to our intricate and delicate com- 
mercial machinery, even if it were possible to frame 
such a code as is proposed that would be accepted by 


the bar and the business interests of our farflung 
Union. 


Business or Personal 


CHRISTMAS CARDS 


should be ordered now! 


Drew’s Christmas Cards have long 
enjoyed an enviable reputation for 
quality and distinctiveness. This year 
the assortments are even better than 
ever, but early selection is advisable. 


Samples of either Business or Per- 

sonal Christmas Greeting Cards will 

gladly be sent for your inspection— 
no obligation, of course! 


EST.1855-QUALITY EVER SINCE 


ENGRAVING DEPARTMENT 
JACKSONVILLE, FLORIDA 


+ 


DISTINGUISHED 
TAILORING— 


Clothing fashioned for Men of 
Taste — Clothing noteworthy 
for Smartness and Design in a 
diversity of fabrics which af- 
fords the opportunity of expres- 
sing personality and individual 


taste. 


KENT WARREN 


CLOTHING CO. 


15-17 Laura Street 


Jacksonville - - - Florida 
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BUFFALO MEETING OF AMERICAN BAR 
ASSOCIATION 


REPORT REPRINTED FROM JACKSON 
VILLE LAW JOURNAL OF SEPT. 17, 1927. 


By THOMAS B. ADAMS 


Is it worth while for the average lawyer to attend 
a meeting of the American Bar Association provided 
he has the time, the inclination, and the expense 
money? I would answer yes for several reasons. The 
occasion affords a splendid opportunity to forget the 
routine and work of the office. It affords a pleasant 
vacation with a definite objective. It is highly in- 
structive, and brings one in touch with the leaders of 
the profession. 

Florida was well represented by lawyers and judges 
from different parts of the State, many of whom were 
accompanied by their wives. Chief Justice Ellis, Jus- 
tice Strum and Terrell, of our Supreme Court; Judges 
Freeland and Barnes of Miami; Mr. W. I. Evans, 
former President of the State Bar Association, and 
Mr. John B. Sutton, now President of the State Bar 
Association; Messrs. Scott M. Loftin, Morgan F. Jones, 
C. B. Peeler and Thomas B. Adams, of Jacksonville, 
and many other Florida lawyers were in attendance. 

At the morning session of August 31st, held in the 
auditorium of the Buffalo Rite Consistory, we heard 
the address of the President, former Governor Charles 
S. Whitman of New York. In a masterly fashion he 
reviewed the activities of the Association, past and 
. present, in promoting the passage of desirable uni- 
form State laws; in the passage of important federal 
laws; in aiding the administration of justice and in 
raising the standards of the profession. He made it 
clear that the American Bar Association performs an 
important function in the Nation’s business. 

At the evening session of August 31st the principal 
speaker was Honorable M. Bokanowski, Minister of 
Commerce of France. Much of his address dealt with 
the era of good feeling prevailing between the French 
Republic and the United States. He also mentioned 
having been one of the French officials to welcome Col. 
Charles Lindbergh, and pointed out that the flight of 
Lindbergh and others had demonstrated the necessity 
for international regulations pertaining to aeroplane 
transportation. After his address the President’s re- 
ception was held in the spacious rooms adjoining the 
auditorium. In the receiving line were President and 


Mrs. Whitman, Lord and Lady Hewart, of England,’ 


Hon. M. Bokanowski of France, and Hon. Wm. Mc- 
Cracken, Secretary of the Association. After the re- 
ception there was dancing in the ballroom, buffet sup- 


auditorium. These social features were greatly en- 
joyed by all present. 


The outstanding session of the meeting was on 
Thursday evening, September Ist. Chief Justice Wil- 
liam H. Taft presided, and introduced the Speaker of 
the evening, The Right Honorable Lord Hewart, Baron 
of Bury, Lord Chief Justice of England. In his speech 
of introduction Chief Justice Taft, in his genial man- 
ner, delivered a warm eulogy of the English Jurist’s 
attainments as a lawyer and as Chief Justice of Eng- 
land. He took occasion also to acknowledge the great 
debt of America to England for our representative 
form of Government, for our laws and our system of 
jurisprudence, and paid high tribute to the English 
people. 

The address of the Lord Chief Justice was vigorous 
and spoke the courage of his convictions. He gave 
timely warning against what he regards as evil ten- 
dencies in England, but his observations may well 
be applied to America. Concerning the fundamental 
law and the administration of justice, he said: 

“Our most highly valued liberties and privileges 
are, aS you are well aware, derived from the common 
law. Magna Carta did not create any new rights. It 
was merely a declaration of principles of the common 
law and a solemn promise by King John to observe 
and to govern in accordance with those principles. 

“Now, the administration of justice, as you do 
not need to be reminded, is of greater importance to 
a people than anything else, and it is confidence in the 
administration of justice which beyond anything else, 
makes a people contented and happy. Where there 
are just laws administered without fear or favor, by 
incorruptible and impartial judges, there is not much 
cause to fear popular outbreaks or revolution. It is, 
you may think, principally for that reason that the 
treacherous propaganda of Communism, so dangerous 
in many other countries, can have little effect in the 
United States or Great Britain. It is beyond the ima- 
gination of any sane person that Americans or English- 
men would wish to change their free institutions for 
the ghastly tyranny by which the people of Russia are, 
after a fashion, ruled.” 

He deplored the tendency in England toward bu- 
reaucratic government. He pointed out that of late 
years many commissions have been created, having 
power to prescribe rules and regulations which have 
the force of law, and over which the Courts have no 
control. Said he: 


“After all, the price of liberty is unceasing vigi- 
lance, and it would indeed be a strange and distasteful 
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paradox if, while we look askance at “droit adminis- 
tratif,’ under that name, we were to permit the rest- 
less arrogance of the bureaucracy to establish in our 
midst what would be in effect a more arbitrary droit 
administratif, unfettered even by the tribunals, such 
as they are, which form a part of the continental 
system. * * * * * The name ‘self-government’ would 
be a mockery, and an irritating mockery if it should 
come to mean government by a vast army of anony- 
mous officials, hidden from view but placed above the 
law, and administering a topsy turvy system, whereby 
the servants of the public had made themselves its 
masters.” 

In discussing “free speech” and the “freedom of 
the press,” the Lord ‘Chief Justice took the newspaper 
to task. He pointed out that newspaper combinations 
controlled by one man, and daily publications directed 
and operated through commercial, rather than editorial 
consideration, are a menace to democratic institutions, 
and should be subject to regulation by law. Among 
other things, he said: 

“It is a fundamental rule of the common law that 
every one has complete liberty of action and speech, 
provided that he does not break the law; that is to 
say he has the right to be governed by the law alone. 
At common law newspapers have no special privileges 
in the matter of publication, though by statute they 
are protected with reference to the publication of re- 
ports of proceedings in courts of justice and public 
meetings. Nor, on the other hand, have they any 
special obligations or liabilities. The right of freedom 
of speech is, similarly, the right to say anything, in 
public or private, which is not either seditious or blas- 
phemous or defamatory of any person. * * * * It goes 
without saying that if self-government is to be a real 
and living thing, the citizens who share the respon- 
sibility of governing, that is to say all the citizens, 
ought at least to have access to information upon pub- 
lic affairs which is both accurate for that purpose is, 
or at any rate ought to be, the newspaper press. To 
put the matter the other way round: Is it not really 
a kind of treason against the political sovereign de- 
liberately to mislead the public either by active mis- 
representation or by calculated suppression. Thirty 
years ago and more there were already signs in many 
newspaper offices of a contest for supremacy between 
what may be called the editorial department on the 
one side and the business office, which to a great ex- 
tent the advertising department, on the other side. 
During the interval the contest seems to have been de- 
cided and, in an enormous number of cases decided in 
favor of the business department. It was an expert in 
the business department who said not long ago that the 
real power of the press is the power of suppression. 
Side by side with this it is impossible not to observe 
another development—I mean the systematic and in- 


creasing concentration of the control of a great number 
of newspapers under one and the same hand. A mul- 
timillionaire, it would seem, presses a button in his 
office, or his smoking room,. or his bedroom, and 
straightway the nominal heads of a whole group of 
newspapers stand attention, and within a few hours 
each one of these newspapers, purporting in every 
case to represent an authentic and individual opinion, 
asserts or denies, attacks or defends, displays or sup- 
presses, magnifies or disparages, in accordance with 
the will or the whim of the invisible dictator. Well, 
there is no law at present to prevent newspapers from 
being treated as mere commercial commodities as if 
they were so much soap or oil or tinned meat. But 
what of the dignity of the press and the claims of the 
public. And can newspapers be heard to say that 
these things really do not matter if nobody any longer 
is ready to accept a newspaper’s statements or is wil- 
ling to pay attention to its opinions? Here, too, there 
is need, is there not, for increasing vigilance. And if 
newspapers are indeed to be treated as mere articles 
of trade, if their function is to be simply to increase 
and to inflame the already deplorable power of mere 
money in public affairs, is there any reason whatso- 
ever why, in any respect whatsoever, the law should 
exhibit any special tenderness towards them?” 

His address in full will, of course, appear in the 
printed report of the association meeting, and I sug- 
gest that any American lawyer will be repaid by a 
careful consideration of the whole. 

On Friday evening, September 2nd the annual ban- 
quet was held in Elmwood Music Hall. There were 
about sixteen hundred lawyers present. President 
Whitman presided, and the speakers of the evening 
were Nicholas Longworth, Speaker of the House of 
Representatives, Julian P. Alexander of Mississippi; 
John Proctor Clarke, retired Justice of the Supreme 
Court of New York State, and John Lord O’Brian, of 
the Buffalo Bar. As after dinner speakers they were 
rather disappointing. Mr. Longworth’s speech sound- 
ed though he was bidding for the Presidential nomina- 
tion. But on the whole the affair was greatly en- 
joyed. 

On Saturday, September 3rd, the Buffalo Bar, or 
rather the Erie County Bar, gave the visiting lawyers 
a free excursion to Niagara Falls and vicinity, and in 
many other ways during the meeting the local bar en- 
tertained the visitors, adding to their comfort and 
pleasure. 

The visiting ladies were well provided for. Be- 
sides attending such of the regular sessions as they 
desired, they were given side entertainments at the 
Statler Hotel, which was headquarters for the guests, 
and for the first time, the ladies sat with their hus- 
bands in the banquet hall. Mrs. Adams shared with 
me the pleasure and profit of the meeting. 
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President 
John B. Sutton, 
Tampa, Fla. 
Treasurer Secretary 


John B. L’Engle, 
Jacksonville, Fla. 


“REPORT FROM COMMITTEE ON LEGAL 
BIOGRAPHY 


JUDGE THOMAS M. SHACKLEFORD 
Died Sept. 21, 1927 


“Memory is the only friend 
That grief can call its own.” 


It enables us to live in the past as well as the 
present; to recall the touch of vanished hands; to 
hear the voices that have long been stilled. The world 
has a memory which preserves the lives and deeds of 
those men who have achieved success in life. This 
Association has a memory wherein is kept forever 
green the achievements, merits and virtues of those 
members of our profession who have gone from us 
down the silent corridors of time. 

As Chairman of Committee on Legal Biography, 
the duty has been assigned to me, which I accept with 
solemn pride, to open with the keys of retrospection 
the store-house of memory, and to recall one who for 
many years was active at the Bar of this State, and 
in the Supreme Court of Florida, whose voice was 
raised in its councils, and whose wisdom permeated 
its deliberations. 

I speak of Judge Thomas M. Shackleford. When 
he laid down his burden on the Twenty-first of Sep- 
tember, 1927, he had been a member of the bar of 
Florida for more than forty years; Justice of the Su- 
preme Court from December 1st, 1902 until Septem- 
ber 1st, 1917; Chief Justice thereof, two terms, from 
1905 until 1909; and from 1913 to 1915. He was first 
elevated to the bench after the amendment to the 
State Constitution at the General Election of 1902. 
At that time the personnel of the Court was increased 
from three Judges to six Judges. His associates, dur- 
ing his terms of office in the Supreme Court, were 
men who have done much for the development of the 
science of law in this State. Some of these men are 
living today, while others have finished their labors 
on this earth. They all thought highly of Judge 
Shackleford. 

Judge Shackleford devoted to the service of the 
: common and statutory law of this State, an intellect, 
accurate, clear and profound, made doubly precious by 
its tireless energy. To his profession he gave the full- 
ness of a firm and mathematical mind. His opinions 
are carefully and logically developed, lucid in their 


‘quote Dr. Johnson: 


Gov. Hutchinson, 
Jacksonville, Fla. 


treatment of intricate states of fact, convincing in 
their exposition of the law. His knowledge, his con- 
scientious deference to precedent, his determined con- 
viction, as to pleadings, both in common law and chan- 
cery, are aptly illustrated by his repeated admonition 
to pleaders: “A demurrer to the whole bill should be 
overruled if the bill makes any case for equitable re- 
lief; a pleading should be construed most strongly 
against the pleader; it is incumbent upon a complain- 
ant to allege in his bill every fact, clearly and definitely, 
that is necessary to entitle him to relief.” To read 
his opinions is to be impressed with the insistence with 
which he stressed these most important rules. 

His manner when hearing causes was at times 
strangely impatient, but a knowlegde of his kindly 
humor made his manner easily understood. His great- 
est desire was to have counsel appreciate the necessity 
of briefing and arguing only those matters which 
were of importance, and not trifling. A similar un- 
bending sternness led to his determined refusal to 
concede that a trial Judge could make the innumerable 
errors which were so many times assigned by counsel 
in their zeal to reverse a cause. Frequently he has 
stated: “That any one of the Circuit Judges in this 
state would permit sixty-one separate and distinct 
errors in the trial of a cause is rather a violent pre- 
sumption, to say the least of it. Even if such should 
be the case it would hardly be necessary to assign 
every one of such errors in order to secure a reversal 
from this court. Yet, in the instant case, the appel- 
lant would have us believe that 108 errors were com- 
mitted, which, if true, is most remarkable.” 

Mitchell v. Mason, 65 Fla. 208, 61 So. 579, 
citing Hoopes v. Crane, 56 Fla. 395, 47 So. 992. 

And again, citing Mr. Justice Brewer, in the United 
States Supreme Court, he said: 

“It may be true, as the Scriptures have it, that ‘in 
the multitude of counselors there is safety;’ but it 
is also true that in the multitude of assignments of 
error there is danger.” 

S. A. R. Ry. v. Scarborough, 52 Fla. 425, 42 So. 707. 

He was a scholar, a good lawyer, an excellent logi- 
cian. These rare qualities are exemplified in his opin- 
ions. Often, when discussing the difficulty of getting 
at the facts upon any controverted question, he would 
“The hardest thing in the world, 
sir, is to get possession of a fact,” or Professor James: 
“To know is one thing, and to know for certain that 
we know, is another.” 
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Pensacola Electric Co. v. Bissett, 59 Fla. 360, 52 
So. 367. 

His knowledge of law, his sense of justice, tem- 
pered with mercy, enabled him to determine questions 
affecting persons, with humaneness; and of property, 
with strict impartiality. He loved the scientific in- 
terpretation of the law, and his opinions while on the 
bench, evidence that love. He was a pragmatist. 

S. A. L. Ry. v. Rentz, 60 Fla. 429, 54 So. 18, Text 
16 and 17. 

Judge Shackleford was an outstanding figure at 
the Bar of this state, and now that his life work is 
ended, we can truthfully say that he contributed much 
to the upbuilding and advancement of the science of 
law. 

I do not propose to indulge in fulsome eulogy. He 
would not want it, but I can say I knew him well. I 
felt proud to call him friend. He was a good father, 
husband and Christian. We will miss him. 

W. C. PRICE, 
Chairman. 


NEWS OF LOCAL BAR 
ASSOCIATIONS 


Associate Editor in charge of this department, 
Gov Hutchinson, Jacksonville, Florida. 


DADE COUNTY BAR ASSOCIATION 


A member of the Dade County Bar Association 
was greatly honored at the meeting of the American 
Bar Association in Buffalo by being elected a Vice 
President. This member is W. I. Evans who for two 
years was President of the Dade County Bar Associa- 
tion and President of the Florida State Bar Associa- 
tion during the year just passed. 

Senator F. M. Hudson of the law firm of Hudson 
& Cason of Miami was elected a member of the Gen- 
eral Council of the American Bar Association at its 
meeting. 

Members of the Dade County Bar Association at- 
tending the sessions of the American Bar Association 
were: F. M. Hudson and Lilburn R. Railey, delegates; 
and Circuit Judge H. F. Atkinson, Juvenile Judge 
Edith M. Atkinson, Circuit Judge Paul D. Barnes and 
W. I. Evans. 

Yours very respectfully 


LEON E. HOWE, 
Executive Secretary. 


HILLSBOROUGH COUNTY BAR ASSOCIATION 


The first lawyer’s golf tournament in the history of 
Hillsborough County, Florida, got under way at the 
Palma Ceia golf course Wednesday, October 5th, with 
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43 lawyers qualified. The last day for entering the 
tournament was set for Saturday, October 8th. 

The Palma Ceia Golf Club has given the lawyers 
the use of the golf course without any green fee charge 
for either Wednesday or Friday afternoon and any 
attorneys who are not members of the club may play 
on Saturday by paying the green fee. 

There were 72 holes of medal play competition with 
full handicap. The handicap was determined by the 
score during the first two days, or the first 36 holes of 
play, which said score also counted in the tournament. 
The participants played 18 holes each week, played 
on Wednesdays and Fridays, but not later than Satur- 
day. 

The Hillsborough County Bar Association was to 
give a trophy to the winner and also to the runner-up. 
Mr. Henry Bolesta, Professional at Palma Ceia Golf 
Club, arranged the handicap and matched the players, 
while the tournament was in charge of a committee 
from the Hillsborough County Bar Association con- 
sisting of Peyton T. Jordan, Hilton S. Hampton and 
G. L. Reaves. 

On account of the handicaps to be determined after 
the first 36 holes of play, each player, no matter what 
kind of game he plays, had an equal chance to win 
the tournament. This was done in order to encour- 
age all the lawyers, no matter what kind of game they 
play, to come out and participate. The last 18 holes 
had to be played by Friday, October 28th, and, at 7:30 
P. M. on that date, a supper was given at the Palma 
Ceia Golf Club at which the prizes were presented. 
William Hunter was appointed toast master for the 
occasion. 

The following is a list of those who qualified by 
paying their entry fee of $2.00: Fred W. Brown, 
Thomas E. Gillespie, W. J. Wallace, Peyton T. Jordan, 
Lewis H. Hill, Jr., J. T. Watson, Pasco Altman, Gun- 
ley Gibbons, Charles E. Jones, William Hunter, Seth 
Dekle, V. R. Fisher, W. J. Bivens, H. S. Hampton, 
John H. Boushall, Martin Carabello, James D. Moran, 
John G. Graham, Ben Cosio, J. T. Allison, John B. Sut- 
ton, Miles Draper, Ed Worth, A. D. Bryson, G. L. 
Reaves, W. C. King, Harry N. Sandler, Maynard Ram- 
sey, John J. Twomey, William Gober, William H. Jack- 
son, A. Pickens Coles, C. M. Phipps, T. M. Shackleford, 
Jr., R. E. L. Chancey, T. Byrd Sparkman, Cody Fow- 
ler, L. A. Grayson, R. C. Brown, Joe Dalton, Ralph 
Marsecano, B. T. Borchardt, J. W. McWhirter. 


MEETING OF THE MANATEE COUNTY BAR 
ASSOCIATION 
Secretary J. Henry Taylor reports that an extreme- 
ly interesting meeting of the Manatee County Bar As- 
sociation was held at Bradenton on October 13th. Dew- 
ey A. Dye, President, presided, and the meeting was 
honored by the presence of Hon. G. K. Knowles, Vice 
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President of the State Bar Association for the Eight- 
eenth Judicial Circuit; Hon. R. E. Laing, Special Rep- 
resentative of the Citizens Investment Trust, who 
spoke on “Corporation Between Finance Companies 
and Members of the Bar;’’ Hon. Paul C. Albritton, 
Judge of the 27th Judicial ‘Circuit of Florida, who ad- 
dressed the meeting on “Constitutional Sabotage;” and 
Hon. P. L. Dwinell, whose subject was “Popular De- 
lusions of Members of the Bar.” 


The program was in charge of A. B. Rowe, Esq., 
and N. Dwight Ford, Esq., was appointed committee 
to arrange for the program for the next regular meet- 
ing, which promises to be equally interesting and en- 
tertaining. 


County, and Jacksonville Bar Association. 


The editor of this column has received a copy of 
“The Midnight Son,” a four page newspaper, official 
organ of the Manatee County Bar Association, and 
finds the same to be well worthy of emulation by other 
Associations. The current issue is chock full of items, 
largely of a personal nature, but extremely interesting 
to the members of the State Bar Association, a great 
number of whom are well acquainted with the mem- 
bers of the Manatee Bar. This brings the number of 
local associations known to the editor to publish of- 
ficial organs up to three, the Manatee County, Dade 
It is hoped 
that more associations will see the value of activities 
of this kind. 


THE UNANIMOUS VERDICT 


By O. K. REAVES, of the Tampa Bar 

Much having been said about the advisability of 
changing the law so as to permit less than all the mem- 
bers of the jury to render a verdict, I may be pardoned, 
I hope, for adding my views, especially inasmuch as 
the subject seems of very great practical importance. 

At the Common Law, juries were composed of 
twelve men and verdicts were required to be unani- 
mous. At least the Common Law had developed to 
this point long before the Declaration of American 
Independence. The historical setting is splendidly 
stated by the Supreme Court of Colorado in the City 
of Denver v. Hyatt-63 Pac. 403, from which I quote at 
length as follows: 

“The origin of the right of trial by jury in civil 
actions, as recognized and established by the common 
law, is involved in mystery. It has existed for cen- 
turies, and is essentially an Anglo-Saxon institution. 
Why its number, the necessity of unanimity, and other 
features, became fixed at common law, is not clearly 
known, but these requisites have always been an object 
of deep interest, and any encroachment upon them has 
been regarded with jealousy. Parsons v. Bedford, 3 
Pet. 441. 7 L. Ed. 732, 8 Curt. 474. It is a privilege 
which the English-speaking race has come to look upon 
as a birthright, so much so that the English colonists 
settled here with a deep-rooted regard for it. This is 
evidenced from the fact that all that has been pre- 
served of the legislation of Plymouth Colony for the 
first five years of its existence, is “that all criminal 
facts, and also all manner of trespasses and debts, be- 
tween man and man, shall be tried by the verdict of 
twelve honest men, to be impaneled by authority in 
form of a jury, upon their oath.” 1 Palfrey, New Eng- 
land, 340; Proff. Jury, 82. Ever sinee the formation 
of our government it has been guarded with the utmost 
care. Its omission from the federal constitution at the 
time of adoption caused much comment and dissatis- 
faction,—so much so that the First congress proposed 


an amendment, which was adopted, and which provided 
that “in suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by 
a jury shall be otherwise re-examined in any court 
of the United States than according to the rules of 
the common law.” Seventh amendment. An exami- 
nation of various state constitutions (except Wyoming 
and our own, the provisions of which on the subject 
are identical, and also except Louisiana) discloses 
the fact that in 31 of the states the right has been 
preserved inviolate, as it existed at common law. Ex- 
cept in a few instances, the amount in controversy and 
the character of the action is the criterion measuring 
the right to a trial by jury. In eleven of the states 
the right is modified in one or more of the following 
features: The legislature is authorized to reduce 
the number, the constitution provides for less than the 
common-law number, that a certain proportion may 
find a verdict or the legislature is empowered to pro- 
vide for a jury of less than twelve. It will be observed 
that, although the people in some _ instances 
have adopted constitutional provisions whereby 
the right as it existed at common law has been 
greatly modified, in no instance have they empowered 
the legislature to entirely abrogate this right, but 
have carefully indicated what modifications might be 
made, or have made then direct. That it has been so 
carefully guarded was noticed by Judge Caldwell in a 
recent address, in which he said: ‘While trial by jury 
was an undoubted heritage of the people of this coun- 
try, they were unwilling that such a supreme and vital 
right should rest on the unwritten or common law. 
They were stern and inflexible in their demand that 
the right should be anchored in the constitution in 
terms so explicit and peremptory as to make any eva 
sion or denial of it impossible, except by overthrowing 
the constitution itself. When the several provisions 
of the constitution are read in connection we are 
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amazed at their fulness and completeness. No more 
resolute and inexorable purpose to accomplish a par- 
ticular end ever found expression on paper.” The 
American Lawyer, January, 1900, P. 9. 

CUSTOM IN FAVOR 

Whatever, therefore, may be our individual views 
about the advisability or not of requiring a unanimous 
verdict, it must be conceded that time honored custom 
speaks much in its favor. As was pertinently stated 
by the Supreme Court of Ohio in Work v. State, 2 
Ohio State 296. 

“An institution that has so long been guarded 
with such scrupulous care, and commanded the admira- 
tion of so many of the wise and good, justly demands 
our jealous scrutiny when innovations are attempted 
to be made upon it.” 

Lawyers, of all men, are most tied to precedent and 
less inclined to take up any new thing. An old adage 
which we have many times commended says in sub- 
stance: “Be not the last to discard the old, nor yet 
the first to take up the new. 

May we, therefore applying this rule of caution, ap- 
proach the consideration of the question involved with- 
out undue prejudice in its favor because of its anti- 
quity. The Colorado court in the opinion above quoted 
from written in 1900, mentions that at that time ele- 
ven states had modified one or more of the following 
features of the common law rule of trial by jury, had 
reduced or authorized the legislature to reduce the 
number, had provided or empowered the legislature 
to provide that a certain designated proportion of the 
jury less than all might find a verdict. Therefore we 
should be prepared to consider impartially the merits 
or demerits of the proposition to authorize less than 
the whole number of jurors to render a verdict. To 
my mind there are but two arguments in favor of con- 
tinuing the requirement for unanimous verdicts, name- 
ly: The antiquity of the law, and extreme jealousy 
for the rights of the defendant in criminal cases. We 
would not detract from the weight these considera- 
tions justly carry with thoughtful persons but whether 
they should control depends we think, upon the con- 


siderations favorable to allowing less than the whole 


number of jurors to render a verdict, some of which 
are as follows: 
BEHIND MODERN TREND 

First: The requirement of a unanimous verdict 
seems out of keeping with the thought and tendency 
of modern American civilization. It is not believed 
to find a parallel in any social organization of our day; 
either in State, Church, Fraternal or business life. In 
affairs of state, organic laws are amended both federal 
and in the several states by some designated number 
less than all of the amending agencies. A constitu- 
tional amendment is not required to be unanimously 
proposed nor to be unanimously adopted. Likewise 
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our statute laws are enacted by a majority, with the 
concurrence of the chief executive, or by a greater 
proportion, but less than all of the legislators where 
the chief executive does not concur. In administrative 
government, where cabinets, boards, and committees 
act, a majority controls. In the judicial branch, the 
opinion of the majority constitutes the judgment of 
the court. In fraternal and religious bodies the will 
of the majority is the judgment of the organization. 
Likewise in political organizations a majority or some 
designated number less than the whole speaks the 
judgment of the organization. Why, then, require 
unanimity in the jury room when it is everywhere else 
dispensed with? More accurately I should say, why 
require unanimity in the petit jury, because even in 
our grand juries less than the whole number may pre- 
sent an indictment? This is a-democratic age and 
a democratic country. Independence of thought and 
action is not only the right of every citizen, but the 
genius of our government demands as much and our 
institutions and publications encourage the fullest ex- 
ercise thereof. It is, therefore, much more difficult 
to find six persons, or twelve persons, who agree upon 
any one thing, than at the time of the common law 
when a wholly different system of government obtain- 
ed and when men were trained to follow rather than 
lead, to be governed rather than to govern. Even in 
the mother country, however, as far back as the time 
of the Seventh Amendment to our federal constitution, 
unanimity of action on the part of the jury was not 
required in Scotland. And in England the requirement 
had been strongly attacked by John Locke and Jeremy 
Bentham, Hess et al v. White. 9 Utah 61-33 Pac. 
243. If there were reasons in the mother country then 
wh ythe unanimous verdict should be abolished, there 
are many times more reasons in this country now why 
it should be abolished). In fact a requirement which 
finds no parallel in any phase of collective action should 
for that reason alone be questioned, especially when it 
seems manifestly “Repugnant to all experience of 
human passion, conduct and understanding” as Judge 
Cooley has described it, The difficulty of harmonizing 
the views and understanding of six or twelve men upon 
a controverted question, or I should say upon con- 
troverted questions which perhaps have required days 
or even weeks to put before them in the form of testi- 
mony is too manifest to justify further amplification, 
so we pass to the next point. 
FOSTERS CORRUPTION 

Second. It fosters corruption. Mr. Hamilton, in 
the Federalist No. 83, says, 

“The strongest argument in its favor is, that it is 
a security against corruption. As there is always 
more time and better opportunity to tamper with a 
standing body of magistrates than with a jury sum- 
moned for the occasion. There is room to suppose that 
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corrupt influence would more easily find its way to the 
former than to the latter. The force of this consider- 
ation is, however, diminished by others. The sheriff 
who is the summoner of ordinary juries, and the clerks 
of courts who have the nomination of special juries 
are themselves standing officers, and acting indivi- 
dually, may be supposed more accessible to the touch 
of corruption than the judges who are a collective 
body. It is not difficult to see that it would be in the 
power of those officers to select jurors who would 
serve the purpose of the party as well as a corrupted 
bench. In the next place, it may fairly be supposed 
that there would be less difficulty in gaining some of 
the jurors promiscously taken from the public mass 
than in gaining men who had been chosen by the gov- 
ernment for their probity and good character. But 
making every deduction for these considerations the 
trial by jury must still be a valuable check upon cor- 
ruption. It greatly multiplies the impediments to its 
success. As matters now stand it would be necessary 
to corrupt both court and jury; for where the jury 
have evidently gone wrong, the court will generally 
grant a new trial and it would be in most cases of 
little use to practice upon the jury unless the court 
could be likewise gained. Here then is a double se- 
curity; and it will readily be perceived that this com- 
plicated agency tends to preserve the purity of both 
institutions.” 

Is it not manifest, however, that the ability of one 
man to hang a jury and prevent a verdict tends per- 
ceptibly toward corruption? For if one juror can be 
reached a verdict is prevented and another trial must 
ensue, subject to the same possibilities. It sometimes 
happens as every experienced lawyer knows, that men 
will endeavor to get on certain juries to accomplish 
certain ends. It sometimes happens that a juror dur- 
ing the trial of a case is corruptly influenced one way 
or the other. It sometimes happens that by reason 
of bias or prejudice which he is unable to overcome 
he will stand out arbitrarily. His prejudice may be 
directed toward some person involved in the trial or 
to some subject matter involved. Whatever may be 
the cause, however the result is a hung jury and a 
new trial with all the attending delays and expense. 
Certainly some given number of jurors should agree 
upon a verdict but let that number be fixed and then 
a reasonable number added to make up the panel so 
that the result of the trial will not depend upon the 
whims, the passions, the prejudices, the intelligence, 
the integrity, the honor and honesty of each individual 
juror. 
DELAYS JUSTICE 
Third: To require a unanimous verdict delays jus- 


tice because of the mistrials and retrials which neces- 
sarily result. 


Fourth: Justice is made expensive for the same 
reason. 

Fifth: In consequence of all which courts are 
subjected to criticism and the administration of the 
law is weakened. Numerous specific instances illus- 
trative of the arguments I have tried to advance have 
come under the observation of every student of judi- 
cial procedure. Quite a few states have changed the 
system in civil cases but my limited investigation has 
failed to disclose any state where the rule of unani- 
mous verdict has been changed in criminal cases. How- 
ever, all of the arguments in favor of the change in 
civil cases would seem to apply with equal force in 
criminal cases and some of them with added force. The 
power of the judge to grant a new trial so strongly 
emphasized by Mr. Hamilton does not obtain in favor 
of the state in criminal cases. Experience and ob- 
servation lead me to be quite positive that the jury 
box is much more apt to be corrupted in criminal 
than in civil practice. And while in civil practice a 
high standard of intelligence and character to fill the 
jury box is usually sought, in criminal practice the 
opposite is so frequently aimed at by some attorney 
engaged. I would not favor a majority verdict, but 
three-fourths or five-sixths, at the most, concurring 
should be allowed to render a verdict in any cause, 
and such reform would save to the state and counties 
tremendous outlays of money and greatly facilitate 
the administration of justice. 


In conclusion, I quote from the opinion of Judge 
Grant of the Supreme Court of Missouri, in the case 
of Gabbert v. Chicago R. L. & P. Ry. Co. 70 SW 896, 
wherein he summarized the reasons prompting the 
change of the law in Missouri, as follows: 


“Many able, learned and partriotic men had come to 
regard the rule requiring unanimity in the verdict in 
civil cases as absurd and out of harmony with all the 
other principals of our government. Judge Cooley had 
declared it to be ‘repugnant to all experience of human 
passions, conduct and understanding. Mr. Justice Mil- 
ler of the supreme court of the United States had ex- 
pressed his opinion that some number less than the 
whole should be authorized to render a verdict, but 
he also said: “I would not be willing that a bare ma- 
jority should be permitted to do this. It should be 
something more than a majority. Whereas Judge 


Caldwell, than whom few judges or publicists have 
more ably championed the jury as a feature of our 
judicial system is emphatic in his opinion that only 
‘a majority should be required to concur.” 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


STATE OF FLORIDA 
EXECUTIVE DEPARTMENT 
Tallahassee, September 16, 1927. 
To the Hon. W. H. Ellis, Chief Justice, and 
the Honorable Justices of the Supreme 
Court of Florida. 
My dear Sirs: 

Section 13 of Art. IV of the Constitution of the 
State of Florida provides that the Governor may, at 
any time, require the opinion of the Justices of the 
Supreme Court as to the interpretation of any portion 
of this Constitution upon any question affecting the 
Governor’s powers and duties, and that the Justices 
shall render such opinion in writing. 

At the last session of the legislature, the following 
Acts were duly enacted and are now statutes of this 
state, to-wit: 

“An Act Creating the Office’ of Commissioner of Motor 
Vehicles, Providing for his Appointment, Prescribing his Du- 


ties and Powers, and Fixing his Compensation,” Approved May 
26th, 1927. 


Also: 

“An Act to Provide for the Appointment of Three Special 
Prosecuting Attorneys for the State at Large, to be known as 
“SPECIAL ASSISTANTS TO THE ATTORNEY GENERAL,” 
to Fix Their Compensation, Provide for Their Powers, Duties, 
Privileges and Obligations, “Approved June 38, 1927. 

According to the terms and provisions of the fore- 
going statutes, I, as Governor of the State of Florida, 
will be required to appoint a State Motor Vehicle Com- 
missioner for a term of four years as provided for in 
the first mentioned Act, and also three Special Assist- 
ants to the Attorney General for a period of four years, 
as provided for in the last mentioned and entitled Act. 

Section 5 of Article III of the ‘Constitution of Flor- 
ida provides as follows: 

“No Senator or member of the House of Representatives 
shall, during the time for which he was elected, be appointed 
or elected to any civil office under the Constitution of this 


State, that has been created, or the emoluments whereof shall 
have been increased during such time.” 


Accordingly, as provided by Section 13 of Article 
IV of the Constitution of Florida above referred to, I 
have the honor to request the written opinion of the 
Justices of the Supreme Court giving me an inter- 
pretation of Section 5 of Article IV of the Constitution 
in the following particulars which affect my executive 
powers and duties in making appointments under the 
foregoing, and other acts passed by the 1927 Session 
of the Legislators, namely: 


(1) What is a civil office under the Constitution of this 
state, within the meaning and intent of Section 5 of Article 
III of the Constitution of Florida, in so far as the same is a 
limitation upon the executive power of the Governor to make 
appointments under the authority vested in him by the Con- 
stitution of this State? 

(2) Whether Section 5 of Article III of the Constitution 
above referred to is a limitation upon my executive power to 
appoint a Senator or member of the House of Representatives 
who served during the 1927 Session of the Legislature, to be 
State Motor Vehicle Commissioner or to be a Special Assistant 
to the Attorney General, under the Acts of the Legislature 
whose titles are set forth in the second paragraph of this 
communication. 

(3) Whether the resignation of a Senator or member of 
the House of Representatives prior to appointment, would 
authorize me to appoint such Senator or Member of the House 
of Representatives to be either State Motor Vehicle Commis- 
sioner or a Special Assistant to the Attorney General, if such 
positions are held to be within the limitation prescribed upon 
my appointing power by Section 5 of Article III of the Con- 
stitution of this State. 

Respectfully submitted, 
JOHN W. MARTIN, 
Governor of Florida. 


SUPREME COURT OF FLORIDA 
Tallahassee, September 19, 1927. 
The Honorable John W. Martin, 
Governor of Florida. 
Sir: 

We have considered your inquiry of September 
16th, 1927, as to whether Section 5 of Article III of 
the Constitution is a limitation upon the executive 
power of the Governor to appoint a Senator or Member 
of the House of Representatives who was a member 
of the legislature of Florida of 1927, to be State Motor 
Vehicle Commissioner under Chapter 11901, Acts of 
1927, or to be a Special Assistant to the Attorney 
General under Chapter 11820, Acts of 1927; and if a 
limitation is so imposed, whether the resignation of a 
Senator or Member of the House of Representatives 
prior to appointment, would authorize the Governor to 
appoint such Senator or Member of the House Repre- 
sentatives to be either State Motor Commissioner or a 
Special Assistant to the Attorney General. 

In an advisory opinion to the Governor rendered at 
the January Term 1905, upon a consideration of the 
provisions of Section 5, Article III, of the Constitution, 
it is stated: ‘We think it is clear that no member of 


either house of the legislature is eligible to the in- 
cumbency of any civil office of this State that is 
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created during any part of the time for which such 
member was elected, and that such ineligibility con- 
tinues during the entire time for which such member 
was elected, and that such member can not render 
himself eligible during such time by resigning his legis- 
lative membership.” 49 Fla. 269-272, 39 South. Rep. 
63. 

Chapter 11901 provides: ‘That there is hereby 
created the office of State Motor Vehicle Commis- 
sioner, who shall be appointed by the Governor for a 
term of four years and who shall receive as his com- 
quisition, as the salaries of other State officers are 
Dollars per annum, payable monthly, on his own re- 
pensation the sum of Four Thousand Five Hundred 
paid.” * * * “For faithful performance of his duties 
hereunder, said Motor Vehicle Commissioner shall be 
required to take and subscribe to the oath of office 
prescribed by the Constitution of the State of Florida 
to be taken by all State officers and to make and file 
an approved surety company bond in the sum of two 
hundred thousand dollars payable to the Governor of 
Florida and his successors in office, conditioned upon 
the faithful performance of his duties and the strict 
accounting for and paying over to the State Treasury 
all sums of money coming into his hands by virtue of 
his office or under color thereof.” The Act provides 
that: “Said State Motor Vehicle Commissioner shall 
be and is hereby vested with full power and authority 
on behalf of the State, to such an extent as his powers 
and discretion shall be authorized by the provisions of 
this Act and subsequent Acts of the legislature, and 
said Motor Vehicle Commissioner shall administer and 
carry out all laws of the State of Florida relating to 
the registration or re-registration of motor vehicles, 
the issuance and cancellation of title certificates,” &ce. 
And that “said Motor Vehicle Commissioner shall have 
full and complete charge of all the affairs of adminis- 
tering the laws of the State relative to motor vehicles 
as hereinbefore mentioned, and may employ such cleri- 
cal assistants as may be necessary to be employed from 
time to time to enable him to speedily, completely and 
efficiently perform the duties of his office and of said 
laws.” 

These and other provisions of the statute clearly 
confer upon a “State Motor Vehicle Commissioner” ap- 
pointed under the statute, governmental authority and 
functions with a term of office and duties prescribed by 
law that continues though the encumbent may die or 
resign or be suspended or removed. 

A State Motor Vehicle Commissioner appointed 
under the statute is therefore a State officer. 

Chapter 11820, Acts of 1927, provides: 
shall be three Special Prosecuting Attorneys forthe 
State at Large, who shall be known as ‘SPECIAL AS- 
SISTANT TO THE ATTORNEY GENERAL,’ who 
shall be appointed by the Governor, and confirmed by 


“There 


the Senate, who shall hold office for a period of Four 
Years, and who shall receive a salary of Five Thou- 
sand Dollars per annum payable monthly in like man- 
ner as the salary of other State officers are paid. 
Said Special Assistants to the Attorney General shall 
have all the rights, powers, duties, and privileges 
which are applicable to the Attorney General himself, 
and shall be empowered to institute and prosecute 
actions, civil and criminal, in the name of the State 
of Florida, to appear before grand juries and conduct 
examinations of witnesses before them, prepare and 
sign indictments returned by such grand juries in 
like manner and with the same power, force and effect 
as State Attorneys are authorized to do: Provided, 
That investigations, actions and proceedings by such 
Special Assistant to the Attorney General shall only be 
instituted or carried out upon direction of the Governor 
or with the Approval of the Attorney General, such 
direction by the Governor or approval by the Attorney 
General to be evidenced by an order of the Governor 
to such officer.” 

A Special Assistant to the Attorney General ap- 
pointed under Chapter 11820, has a term of office and 
governmental functions and authority that are pre- 
scribed by law and continue through the encumbent 
may die or resign or be suspended or removed. 

It is therefore manifest that a “Special Assistant 
to the Attorney General appointed under Chapter 
11820, is a State officer. 


A civil office is an office, not merely military in 
its nature, that pertains to the exercise of the powers 
or authority of civil government. See 11 C. J. 797. 

The office of “State Motor Vehicle Commissioner,” 
and the office of ‘Special Assistant to the Attorney 
General.” as defined by the statutes creating them, 
are civil offices, since they pertain to the exercise of 
the powers and authority of the civil government of 
the State. 

The current terms of office of the Senators from 
the odd numbered senatorial districts of the State 
expire on the first Tuesday after the first Monday 
in November A. D. 1928. The current terms of office 
of Senators from the even numbered districts expire 
on the first Tuesday after the first Monday in Novem- 
ber A. D. 1930. 

The terms of office of the Members of the present 
House of Representatives expire at the election for 
members of the House of Representatives on the first 
Tuesday after the first Monday in November A. D. 
1928. Section 3, Article III; Sections 1 and 2, Article 
VII, Constitution; Chapter 10242, Acts 1925; Advisory 
Opinion to the Governor, 76 Fla. 417, 79 South Rep. 
874. 

The mandate of Section 5, Article III of the Con- 
stitution is that no Senator or member of the House 
of Representatives shall during the time for which he 


was 
unc 
dur 
wai 
ele 
of 

tut 


nor 
the 
‘Si 
115 
At 
dui 
ele 
as 


Gu 


| 
4 
i 
po 
W. 
sti 
en 
du 
n 
de 
4 na 
Wi 
dt 
Sa 
SO 
ky 
W 
fe 
In 
eX 
4 
th 
Si 
tc 
b 
st 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


was elected, be appointed or elected to any civil office 
under the Constitution of this State that was created 
or the emoluments whereof shall have been increased 
during the time for which such Senator or Member 
was elected. “During the time for which he was 
elected,” means during the term for which a member 
of the legislature is elected, as fixed by the Consti- 
tution. 

The necessary result is that neither a Senator 
nor a Member of the House of Representatives of 
the legislature of 1927, can legally be appointed a 
“State Motor Vehicle Commissioner” under Chapter 
11901, Acts of 1927, or a “Special Assistant to the 
Attorney-General” under Chapter 11820, Acts of 1927, 
during the time for which such Senator or Member was 
elected, even though such Senator or Member, resign 
as a member of the legislature. 


Very respectfully, 


W. H. ELLIS, Chief Justice 
J. B. WHITFIELD 
GLENN TERRELL 
LOUIE W. STRUM 
RIVERS BUFORD 


Gulf Refining Company, a cor- 
poration, and P. W. Weybrecht, 

Plaintiffs in Error, 

Palm Beach County. 

William Wilkinson, 

Defendant in Error. 
BROWN, J. 

The first count of the declaration charged in sub- 
stance that the defendant Gulf Refining Company, had 
engaged in the business of selling and dealing in pro- 
ducts of gasoline and oil and disposing of the same 
in Palm Beach County, Florida, by and through the 
defendant P. W. Weybrechat; that the two deefndants 
named had in their employment one K. E. Holley who 
was employed as a truck driver, and that it was his 
duty to distribute gasoline and oil for the defendants, 
said gasoline and oil being carried in a tank affixed to 
the truck driven by the said K. E. Holley; that while 
so engaged Holley drove a tank truck from which he 
knew gasoline was leaking in great quantities, and 
Which he knew was highly inflammable, to within a few 
feet from a building owned and used by the plaintiff 
in conducting his mercantile business, and there stopp- 
ed said truc, while became inflamed, caused by the 
great quantity of gasoline leaking from the tank, and 
through the negligence of said Holley in permitting 
said gasoline to so leak therefrom, it being his duty 
to prevent it, and as a result of his negligence, said 
building owned and used by the plaintiff and his entire 
stock of merchandise therein also became inflamed 


39 


from said burning truck and was completely consumed 
and destroyed by fire. 

The second count was substantially the same as 
the first. 

The defendants filed their separate pleas. The Gulf 
Refining Company filed a plea of the general issue and 
a plea denying that either the driver of the truck or 
defendant Weybrecht was employed as its agent; also 
a plea alleging that neither Weybrecht nor Holley 
were its agents or employees; that they sold their prod- 
ucts to Weybrecht as a commission merchant on a 
commission, and setting up the contract between said 
company and Weybrecht. By this contract the Re- 
fining Company agreed to ship to Weybrecht gasoline 
and oil in carload lots, to be received by him and sold 
at prices named by the Refining Company, all sales to 
be for cash, and if on credit only to such parties as 
were acceptable to the Refining Company and upon 
terms authorized by it. Weybrecht was to be respon- 
sible for all goods shipped to him and to account for 
all sales, sending a weekly statement showing all sales 
made and remitting weekly to the Refining Company at 
its Atlanta office, and also rendering a statement on 
the first day of each month showing in detail the goods 
on hand. Weybrecht agreed to pay all drayage and 
delivery charges and collect all empty drums and bar- 
rels and ship the same back to the Refining Company 
as ordered, all goods shipped to remain the property of 
the Refining Company until sold. The contract further 
provided that on the first of each month the Refining 
Company was to send a statement to Weybrecht show- 
ing the sales made by him during the preceeding month 
and remitting certain commissions earned by him on 
such sales, 1144c per gallon on gasoline and kerosene 
and 10% of the invoice price on lubricating oils. The 
Refining Company reserved the privilege of making 
shipment from its stock of goods in the hands of Wey- 
brecht and the latter agreed to fill such orders as might 
be sent to him by the company, no commission to be 
allowed on such shipments ,but the company to pay 
him 25c per barrel for drayage and clerical work in 
making such shipments. 

The evidence did not show what caused the leaking 
gasoline to catch fire. There is no question but what 
the gasoline was leaking badly from the tank, that 
this leak was caused in some way in going over the 
ferry, that the driver’s attention had been called to 
this, and it is a fair inference from the evidence that 
the fire would not have been communicated to plain- 
tiff’s building but for the leaking gasoline. Whether 


the break in the pipe or tank was due to the driver’s 
negligence, or not, is not explained by the evidence. 
The evidence shows that there was no explosion. Wit- 
ness McLean testified that he sold this truck and four 
others to Mr. Weybrecht; that this truck had been in 
use only about six months, and that he did not know 
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of any chance for a fire to start in this sort of a truck. 

In order to say that the evidence afforded any 
reasonable inference of negligence, it would seem that 
the only negligence, as proximate cause of the dam- 
age, which could have been inferred therefrom was the 
manner in which the truck containing the gasoline 
was rapidly driven by Holley, in its badly leaking con- 
dition, and brought to a stop in close proximity to 
plaintiff’s building, after he had driven rapidly from 
the ferry, a distance of a mile, and thus probably heat- 
ing the exhaust pipe. But the negligence alleged in 
the declaration was that Holley permitted the gasoline 
to leak, it being his duty to prevent it. 

Defendant in Error contends that the rapid driving 
of the truck for a mile in its leaking condition might 
have caused a heated condition of the muffler or ex- 
haust pipe and that this might have caused the igni- 
tion of the gasoline. It is quite possible that this in- 
ference could have been drawn by the jury from the 
testimony. But this would still leave the negligence 
of the driver, in his manner of hauling or driving the 
truck, as the proximate cause of the damage. 

But the question arises, was the Gulf Refining 
Company liable for this negligent conduct on the part 
of the truck driver. The evidence shows that the truck 
was the property of Mr. Weybrecht; that the driver, 
Holley, was employed and paid by Mr. Weybrecht, and 
that the Gulf Refining Company had nothing to do 
with the purchase of the truck or the employment of 
Holly, or the payment of his salary, nor exercised, nor 
had any right to exercise, control over either. The 
contract between the Refining Company and Wey- 
brecht was silent as to the method by which the gaso- 
line and oils should be delivered. That matter was 
left to Weybrecht. It merely provided that Weybrecht 
should pay all drayage and delivery charges. The 
Refining Company contends that while it was the own- 
er of the property which it shipped to Weybrecht to 
sell, that it was consigned to him on a commission 
basis, and that it was up to Weybrecht to furnish all 
trucks and other methods of delivering the same and 
he was to find his own customers. Weybrecht testified 
that Wilkinson, the plaintiff, was his own customer, 
that he delivered gasoline to him, and that this driver, 
Holly, was in the act of delivering gasoline to plaintiff 
the day the fire took place. 

It is very generally held that the right of control 
as to the mode of doing the work contracted for is the 
principal consideration in determining whether one 
employed is an independen tcontractor or servant. It 
is also said that the test is whether the employee re- 
presents his employer as to the result of the work only 


or as to the means as well as the result. If the em- 


ployee is merely subject to the control or direction of 
the owner as to the result to be obtained, he is an 
independent contractor; if he is subject to the control 


of the employer as to the means to be employed he is 
not an independent contractor. 39 C. J. 1316, et seq, 

“One who contracts with another to do a specific 
piece of work for him and who furnishes and has the 
absolute control of his assistants, and who executes 
the work entirely in accord with his own ideas, or with 
a plan previously given him by the person for whom 
the work is done, without being subject to the latter’s 
orders in respect to the details of the work, with ab- 
solute control thereof, is no ta servant of his employer, 
but is an independent contractor.” 18 R. C. L. 492. 
The general rule asserts “that negligence in the con- 
duct of another will not be imputed to a party if he 
neither authorized such conduct, nor participated 
therein, nor had the right nor power to control it.” 
20 R. C. L. 149. These general principles have been 
recognized in the decisions of this court. St. Johns, 
etc., Ry. Co. v. Shalley, 33 Fla. 397, 14 So. 890. Mum- 
by v. Bowden, 25 Fla. 454, 6 4538. 

In the case of Aldrich v. Tyler Groc. Co., 206 Ala.. 
138, 89 So. 289, it was held that a city salesman selling 
goods on commission for the defendant grocery com- 
pany, and who had complete choice of the routes he 
would take within the territory assigned him, and 
was furnished his own automobile for visiting his cus- 
tomers, was an independent contractor and not a ser- 
vant, and that the employer was not liable for injuries 
inflicted by the salesman’s negligence in the operation 
of his automobile. 

Plaintiff in Error, Gulf Refining Company contends 
that a contract similar to the one here in question was 
construed by the Supreme Court of Georgia in the case 
of Gulf Refining Company v. Harris, 117 S. E. 274, 
and also in the case of Phipps v. Gulf Refining Com- 
pany, 25 Ga. App. 384, 103 S. E. 472. It is probable 
that the contracts were similar, though we cannot say 
from these cases as they appear in the reports that 
the contract was the same. In the Harris case, the 
statement of facts merely says that this, like the 
Phipps case above referred to, was an action for dam- 
ages on account of an injury occasioned by the alleged 
negligence handling of a truck, driven by the servant 
of one who, under a written contract with the Gulf 
Refining Company, had engaged to sell the products 
of the latter; that the contract between the Refining 
Company and the local dispenser of its products was 
the same in both cases; that in neither of cases cases 
does it appear that the Refining Company retained any 
control of the manner, means or method to be employed 
by the local dealer in the sale of the commodities. That 
in each case there was evidence going to show that the 
business of the local dealer was so conducted with the 
knowledge of the defendants, as might have reasonably 
misled the plaintiff to infer that it was being carried 
on by and for the defendant corporation; but in neither 
case was there any sort of testimony tending to indi- 
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cate that the injury complained of was in any way 
brought about on account of the plaintiff having been 
so misled. It was held in that case that: 

“The general rule is that a master is liable for the 
torts of his servant, done within the performance of 
the duties of his employment. The theory of liabiilty 
under the doctrine of ‘respondent superior’ is founded 
upon the legal principal expressed by the maxim ‘qui 
facit per alium facit per se,’ which presupposes, how- 
ever, that the master retains authority and control 
over the manner, means, and method by which the 
work is to be performed. But no such liability exists 
(for the reason that the relationship of master and 
servant does not exist) where the employer merely 
engages another to do a particular work, but retains 
no right or power to direct or control the manner, 
means, or method by which the result is to be ac- 
complished, except as provided by Section 4415 of the 
Code (1910), or unless the person sought to be charged 
is stopped from denying the existence of such relation- 
ship, by reason of his conduct in misleading the com- 
plainant to deal with the torfeasor in such capacity 
and to his injury. In order for the principle of estoppel 
to thus apply, the party seeking damages must not 
only have been misled, but by reason of being so misled 
must have acted to his injury.” 


In addition to the above authorities, see Ohrecht 
v. Cedar Rapids Oil Co. (Iowa), 170 N. W. 785; Saplin 
v. Union Oil Co., 31 Cal. App. 597, 161 Pac. 29; Stone 
v. Boston R. R. Co., (Mass.) 51 N. E. 1; Casement v. 
Brown, 148 U. S. 615. 

Whether gasoline be, or be not, an explosive under 
certain conditions, we do not think that under the 
pleadings and evidence in this case some of th erules 
governing the sale or handling of explosives would 
be applicable. 11 R. C. L. 653; 25 C. J. 181; 28 C. J. 
606. However, in this connection, we might call at- 
tention to the following quotation from 25 C. J. 197; 
“By the weight of authority it seems that a principal 
is not liable for the negligence of an independent con- 
tractor, although the work to be done is intrinsically 
dangerous, so long as no negligence can be imputed to 
him in employing such contractor, and the work itself 
is lawful, and will not necessarily result in injury to 
another. There is, however, considerable authority 
to the contrary,” etc. To like effect, see also 11 R. C. L. 
700. 

A joint tort is essential to a joint action for dam- 
ages therefor against several parties, and where the 
evidence fails to show a joint liabiilty, a joint judg- 
Ment is erroneous and will be reversed. Standard 
Phosphate Co. v. Lunn, 66 Fla. 220, 63 So. 429; L. & 
N. R. R. Co. v. Allen, 67 Fla. 247, 65 So. 8. 

As the evidence fails to show that the driver of the 
truck was the servant, employee or agent of the de- 
fendant Gulf Refining Company, in the light of the 
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authorities above quoted, the joint verdict and judg- 
ment in this case were erroneous, and the motion for 
new trial should have been granted. 

Reversed. 


WHITFFIELD and TERRRELL, STRRUM and BU- 
FORRD, J. J. Concur. 

ELLIS, C. J. Dissents. 

Opinion filed Dctober 19, 1927. 


Raiford Brannen, 
Plaintiff in Error, 
Vv. 
The State of Florida, 


Defendant in Error. 
STRUM, J. 


This cause comes here upon writ of error to a judg- 
ment convicting the defendant below, plaintiff in er- 
ror here, of the crime of perjury. 

The perjury charged in the indictment is in sub- 
stance that in a certain cause theretofore pending in 
the Circuit Court of the Third Judicial Circuit for Co- 
lumbia County wherein the State of Florida was plain- 
tiff and one Riley Douglass was defendant, in which 
the said Douglass was charged with unlawful carnal 
intercourse with an unmarried female person of pre- 
vious chaste character, was was at the time of such 
intercourse under the age of eighteen years, in which 
said cause the defendant herein, Raiford Brannen, was 
sworn in due form of la was a witness to tell the truth, 
the whole truth and nothing but the truth touching 
the matters in issue in said cause, the said Brannen did 
wilfully, knowingly, falsely and corruptly during the 
progress of said trial testify as follows: 


“Q. Do you know W P (the female 
involved in the prosecution against Douglass) ? 
A. Yes, sir. 


Q. How long have you known her? 

A. I guess about two years. 

Q. State whether or not you were at her home prior to 
May Ist, 1925, and saw another young gentleman with his arms 
around said W P , and that they went 
__ into the bedroom together and remained there for sometime? 

A. This Easter Sunday was a year ago. 

Q. Answer the question yes or no. 

A. Yes, sir, I was there this Easter Sunday a year ago, 
I drove up to her house about 2 o’clock in the afternoon, and 
her sister came out to the car where I was, and got into the 
car with me. We sat there talking I guess for five or ten 
minutes, and I happened to look towards the house and I saw 
WwW P and somebody leave the front room, 
and walk into the back room, and he had his arms around her. 

Q. Could you state whether or not from where you were 
sitting, that they closed the door of this room? 

Yes, sir, they did. 

State if you know how long they stayed in there? 
I left before they came out. 

How long did you stay there? 

I guess thirty or forty minutes. 

Do you know who this young man was? 
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A. I think it was Richard Thomas, but I would not be 
positive it was him.” 

The date of the alleged offense of Douglass was 
charged in the indictment against him as May 9, 1925. 
The previous chastity of the female involved in that 
prosecution was of course a material issue. It is the 
contention of the State that the foregoing testimony 
of this defendant as a witness in the former prosecu- 
tion against Douglass was material to the issues in 
that cause and tended to affect the result thereof in 
that it was pertinent and material to the question of 
the previous chastity of the prosecutrix in the former 
cause. See Fields v. State, decided at the June Term, 
1927. 


At the trial of this cause the State introduced in 
evidence a portion of the transcript of the evidence 
adduced in the prosecution against Douglass from 
which it appears that this defendant, when duly sworn 
as a witness in that cause, testified as alleged in the 
indictment herein. The State further introduced cred- 
ible and unassailed evidence from which it could be 
lawfully found or inferred that the defendant could not 
have observed, on Easter Sunday, 1925, the events re- 
counted by him in the foregoing testimony, because the 
young woman in question was away from her home 
on that day from about nine o’clock A. M. until about 
six o’clock P. M., or later. The State thereupon rested. 


Testifying in his own behalf in this cause, the de- 
fendant Branden stated that he recalled the testimony 
given by him as a witness in the prosecution against 
Douglass and admitted that he originally testified sub- 
stantially as set out in the indictment herein. Refer- 
ring to his testimony in the Douglass case, the defend- 
ant further testified without objection from the State 
as follows: 


“A. * * * But later, after I had been on the stand and 
studied it over, I was not positive that it was Easter Sunday, 
or the Sunday before or the Sunday after, and I asked permis- 
sion to come back on the stand, and correct that portion of 
my testimony about the time it was, or the day it was, and 
the Court permitted me to do so. 


Q. The court permitted you to come back on the stand 
and correct it? 


A. Yes, sir. 


Q. When did you correct it? 

A. The next day. 

Q. When you returned to the stand, what did you say as 
to that portion of your testimony that you wished to correct, 
if you recall? 

A. The portion that I wanted to correct was, that I was 
not positive that I was there (at the home of the young wo- 
man) on Easter Sunday, the Sunday before or the Sunday after. 
I could not be positive which one of these three days it was, 
but it was during Easter, 1925. 

Q. But you were there on one of these Sundays? 

A. Yes, sir. 

Q. And you saw what you testified to, as having seen 
there? 

A. Yes, sir. 


Q. And you made that correction at the trial of the 
case of the State v. Riley Douglass? 


A. Yes, sir. 


Q. Was that before the defendant had closed his testimony 
in the case? 


A. Yes, ‘sir. 

Q. Was it before the State had offered any evidence in 
contradiction thereof, or that you knew that the State had 
any such evidence? 

A.. “Yes, sin” 

The offense charged against Douglass was alleged 
to have been committed on May 9, 1925. In the year 
1925 Easter Sunday fell on April 12th. The dates re- 
ferred to by this defendant in his corrective testimony 
as a witness in the Douglass case,—the Sunday before 
or the Sunday after Easter, 1925,—were therefore ma- 
terial to the issues in the Douglass case. 

It was neither charged nor proven by the State that 
the last quoted testimony of the defendant was also 
false. In fact, the latter testimony was nowhere al- 
luded to in the State’s case, either in the indictment or 
proof. It was introduced in this cause by the defend- 
ant, in explanation and extenuation of his original tes- 
timony. The fact that this defendant, when testifying 
as a witness in the prosecution against Douglass, re- 
sumed the stand and gave the additional testimony last 
quoted is evidenced in this case only by the oral testi- 
mony of the defendant himself, but his testimony to 
that effect is unassailed in this record, and is not con- 
troverted, disputed or otherwise discredited. That 
this defendant did resume the stand in the former case 
and further testify upon the matters embraced in his 
original testimony is consistent with and finds cor- 
roboration in the testimony of the State’s witness, the 
official court reporter who took the evidence in the 
prosecution against Douglass. The reporter testified 
upon cross examination that the testimony attributed 
by the State to the defendant, upon which the indict- 
ment herein is based, did not include all the testimony 
given by this defendant as a witness at the trial of 
the cause against Douglass, but that “there appears 
in the record (in the former case) more questions and 
answers given by the witness (this deefndant) touch- 
ing matters in the case of the State of Florida v. Riley 
Douglass”, and “touching matters given by this de- 
fendant at that trial.” The court reporter was not 
specifically interrogated as to the substance or con- 
tents of the additional testimony in the former case, 
but this defendant’s present testimony as to what it 
was is not controverted, disputed or otherwise dis- 
credited by the State. The circumstances of this case 
do not justify the application of the maxim “falsus in 
uno falsus in omnibus” as a means of discrediting in 


this case the defendant’s undisputed testimony that 


he in fact corrected or modified his original testimony 
in the Douglass case. See Kay v. Noll, 30 N. W. Rep. 
269; Hall v. State (Ala.), 30 South. Rep. 422; Ball v. 
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State (Miss.), 43 South. Rep. 84; Codan v. Ham Natl. 
Bank, 80 N. E. Rep. 407; 8 Ann. Cas. 447, 25 C. J. 662. 

Uncontroverted and undiscredited evidence is not 
necessarily always binding upon a court or jury, as 
for instance, when it is essentially illegal, contrary to 
natural laws, inherently improbable or unreasonable, 
opposed to common knowledge, inconsistent with other 
circumstances established in evidence, or contradictory 
within itself. Ordinarily, however, and subject to cer- 
tain well defined exceptions (Sec. 23 C. J. 47), such 
evidence, when material, properly admitted, and when 
it consists of facts (not opinions), can not be wholly 
disregarded or arbitarily rejected even though the wit- 
ness giving it is an interested party. Montgomery v. 
State, 55 Fla. 97, 45 South. Rep. 879; In re: Miller, 90 
Pac. Rep. 1002; 14 Ann. Cas. 277; American Lead 
Pencil Co. v. Gottlieb, 181 Fed. 178; Mobile Light & 
R. Co. v. Roberts (Ala.), 68 South. Rep. 815; Louis- 
ville ete. R. Co. v. Moran (Ala.), 76 South. Rep. 7; 
Sundgren v. Stevens, 119 Pac. Rep. 322, 39 L. R. A. 
(N. S.) 487; Lewis v. New York City R. Co., 99 N. Y. 
Supp. 462; Lionberger v. Pohlman, 16 Mo. App. 392; 
Engman v. Immell, 18 N. W. Rep. 183. 

While conflicts in the evidence, the credibility of 
witnesses and the weight of the evidence are for the 
determination of the jury (Berger v. E. Berger Co., 
76 Fla. 503, 80 South. Rep. 296), still the legal effect 
of material and competent evidence not met by oppos- 
ing evidence, and not impeached, discredited or con- 
troverted, is a question of law. Bossom v. Gilman, 
70 Fla. 310, 70 South. Rep. 364. The principle just 
stated is not in conflict with Glover v. State, 22 Fla. 
493. The proposition there under consideration dif- 
fers materially from the one here considered. 

In view of the uncontroverted and undiscredited 
testimony of the defendant foun din this record that 
as a witness in the Douglass case; and before the final 
submission thereof, he resumed the stand and cor- 
rected or modified his original testimony, upon which 
this prosecution is based, by giving further testimony 
material to the issue and touching the subject matter 
of his original testimony, which corrective or modified 
testimony is not charged by the State to have been 
false, and in view of the fact that this defendant’s 
present testimony to that effect is consistent with 
and in part corroborated by the State’s evidence, the 
judgment of conviction can not be sustained. “A 
judicial investigation or trial has for its sole object the 
ascertainment of the truth, that justice may be done. 
It holds out every inducement to a witness to tell the 


could not correct a false statement except by running 
the risk of being indicted and convicted for perjury.” 
People v. Gillett, III N. Y. Supp. 133, 126 App. Div. 665. 
“The law encourages the correction of erroneous and 
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even intentionally false statements on the part of a 

witness, and perjury will not be predicated upon such 

statements when the witness, before the submission of 

the case, fully corrects his testimony.” People v. 

Brill, 165 N. Y. Supp. 65. See also Comm. v. Shoosnan- 

ian, 96 N. E. Rep. 70; 24 Ann. Cas. 1073; Bishop on 

Criminal Law (9th Ed.) Sec. 1044a. 

Reversed. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J., and TERRELL and BUFORD, J. J. 
Concur in the Opinion, filed October 19, 1927. 


M. T. Fountain, as Clerk of 
the Circuit Court of Walton 
County, Florida, and 

A. M. Everett, 


Plaintiffs in Error, 


Vv. Walton County. 
State of Florida ex rel. 


McCaskell Investment Company, 
a corporation, 

Defendants in Error. 
THOMAS, Circuit Judge. 

The facts as we glean them from the petition in 
mandamus and the exhibits thereto are: On Septem- 
ber 10th, 1925, relator was advised by the plaintiff in 
error, M. T. Fountain, Clerk of the Circuit Court of 
Walton County, Florida, in a letter, that the amount 
“it would have cost” to redeem property involved in the 
suit (described as Lots one to sixty-four inclusive, Sec- 
tion Twenty-six, Township Two South, Range Twenty- 
one West )on or before June 30th, 1925, was $413.81, 
which covered unpaid taxes for the year 1921 and omit- 
ted taxes for the subsequent years to and iincluding 
the year 1925. 

In this letter the Clerk also advised relator that the 
certificates were not subject to redemption because the 
same was involved in the case of Chas. E. Cessna 
against A. M. Everett, purchaser, M. T. Fountain, as 
Clerk of the Circuit Court, and Ernest Amos, Comp- 
troller. 

On September 11th, the relator represented to the 
said Fountain that it was the owner of said property 
by virtue of a deed from C. E. Cessna to relator dated 
Jun e20th, 1925, and tendered to the said Fountain 
the sum of $413.81 for the “unqualified” cancellation 
of Tax Certificate No. 915. 

On September 11th the Clerk refused to accept the 
money. On September 16th relator again wrote to the 


e , said Fountain advising that in the suit referred to by 
truth by inflicting severe penalties upo nthose who do ¢ 


not. This inducement would be destroyed if a witness ; 


the Clerk in his letter of September 11th an amended 
bill had been filed by the attorney for C. E. Cessna 


dismissing the suit “as regards” the property above de- 


cribed. The relator renewed his tender for cancella- 
tion of the certificate. On the same day the Clerk de- 
clined the tender. On the 17th day of September the 
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relator filed its petition for a writ of mandamus in the 
Circuit Court for Walton County against M. T. Foun- 
tain as Clerk of the Circuit Court and A. M. Everett. 

The Court issued an alternative writ of mandamus 
commanding the Clerk of the Circuit Court to accept 
from relator the sum of $413.81 for all taxes against 
the property in question, including the additional 
amount necessary to cover charges, interest and fees, 
and to issue to the relator tax redemption certificates 
and receipts in due form and course or show cause 
if he refused to do so. The writ further commanded 
the defendant A. M .Everett to show cause why the 
Clerk should not be ordered to comply with the writ. 

The defendant filed their return wherein they ad- 
mitted that relator “claimed” to own the property in 
question and stated on information that relator had 
acquired a deed thereto as set forth in the alternative 
writ. Defendants then averred that in May, 1925, the 
defendant A. M. Everett purchased from the State of 
Florida through the defendant M. T. Fountain as Clerk 
of the Circuit Court, tax certificate 915 of the sale of 
July, 1922, and filed the same with the clerk for a tax 
deed also paying all amounts required to entitle him to 
a tax deed; that notice was published for thirty days 
prior to June 30th, 1925, that a tax deed would issue 
on that date in pursuance of the application therefor 
unless tax certificate No. 915 were redeemed and that 
a copy of the notice was mailed thirty days before the 
return day to Charles E. ‘Cessna. The return further 
bill in chancery admitting the receipt of the notice of 
set out that on June 26, 1925, the said Charles E. 
Cessna filed in the Circuit Court of Walton County, a 
application for tax deed for property described in tax 
certificate No. 915 (and other certificates) and seeking 
to enjoin the issuance of the tax deed; that a temporary 
injunction was issued as prayed for in the bill; that 
on August 31st, 1925, a demurrer was sustained to the 
bill of complaint, and that on September 15th Charles 
E. Cessna filed notice of appeal to the Supreme Court, 
having on that date amended his bill by eliminating 
tax certificate No. 915. 

The defendants alleged further that the said tem- 
porary injunction was still in force and tax deed had 
not been issued for that reason; that in the suit 
brought by Charles E. Cessna no tender or offer was 
made except the expression of willingness on the part 
of complainant to pay the taxes on the lands described 
in the certificates for three years without interest or 
penalties and to pay all taxes “which the court should 
ascertain to be lawfully asessed.” Defendants in the 
return admitted the tender by relator. 

On motion the court held the return insufficient 


and issued the peremptory writ, which is the sole error 


assigned. 


The plaintiffs in error contend that the relator was 
not granted further right of redemption by the tem- 


porary injunction issued on behalf of ‘Charles E. Cessna 
in view of the facts that: Cessna conveyed his interest 
to relator before filing his bill; redemption was not 
sought by relator until more than two months after 
the return day of the notice, and after Cessna had 
eliminated from his suit the property affected by the 
certificate. In support of their position they cite the 
case of Long v. Smith appearing in 17 N. W. 579, where 
the facts were similar to the ones here and the Su- 
preme Court of Iowa said: “The plaintiff had the 
right to redeem at any time prior to the time the de- 
fendant was entitled to a deed, and not afterwards.” 
The court further decided that the plaintiff not having 
offered to redeem until four days after the defendant 
was entitled to a deed, although he had knowledge of 
the tax sale and of the time of the expiration of his 
right to redeem, and the district court having held the 
injunction wrongfully issued, the pendency of the ac- 
tion could not affect the rights of the parties. The 
opinion definitely concludes: “But the plaintiff’s right 
to redeem expired when the defendant became entitled 
to a deed.” “The right to redeem must be exercised 
within the time given by statute.” Plaintiffs in error 
further cite the Iowa case of Bitzer v. Becke, 94 N. W. 
287, holding that where, before the expiration of the 
period of redemption a property owner brought suit to 
determine the amount plaintiff should pay in order to 
redeem and to enjoin the execution of a tax deed, the 
lower court properly granted the right to redeem with- 
in a certain time after the main issue was decided al- 
though the period of redemption had expired. 

It is readily observed from a study of these de- 
cisions that at the time they were written a definite 
period of redemption was in that state allowed and 
that at the expiration thereof the purchaser at tax sale 
was entitled to a deed and the owner was precluded 
from redeeming. Even in the latter case, where the 
time was extended, the extension was granted so that 
the court might adjudicate the amount to be paid in re- 
demption. The court pointed out that upon equitable 
grounds such as mistake, bad faith of party or attor- 
ney or misconduct of county officials, a court is justi- 
fied in allowing additional time within which the own- 
er can pay the requisite amount and save his property 
from sale for delinquent taxes. 

We do not agree with counsel for the plaintiff in 
error that when the requirements of law relative to 
publication and mailing of notice are complied with a 
definite limitation thereupon becomes fixed the same 
as if the law specified a date within which redemption 
could be effected. Section 770 of the Revised General 
Statutes of 1920 provides that “Any person, or agent 
of any person, owning or claiming such lands sold for 
taxes, or any part or parcel thereof, or any interest 
therein, or the creditor of any such owner or claimant, 
may redeem the same at any time after such sale and 
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before a tax deed is issued therefor,” by paying to the 
clerk the amount appearing in the tax certificate, in- 
terest at 25 per cent for the first year, 8 per cent for 
the succeeding period and the clerk’s fee. Section 771, 
following, provides that upon redemption all of these 
amounts except the clerk’s fee shall be paid to the 
holder of the tax certificate. Section 776 provides 
that: “No tax deed for lands sold for taxes shall issue 
until the clerk of the Circuit Court shall have given 
at least thirty days’ previous notice,” etc., and Section 
779 that: “The holder of any tax certificate at any 
time two years after the date of its issue, may obtain 
a tax deed, etc. By comparison of the above quoted 
sections of the statutes we find that after two years 
have elapsed from the date of the issue of the tax cer- 
tificate and after at least thirty days’ notice is given a 
tax deed may issue provided that the owner may re- 
deem at any time before a tax deed is issued and in 
the event of redemption the tax certificate holder is 
reimbursed for all amounts expended by him so that by 
redemption the ultimate result is to secure to the own- 
er his land, to the purchaser his money—a result en- 
tirely equitable. 

It is the policy of the law of this state to safeguard 
the rights of the property owner to the end that his 
property may not be sacrificed in proceedings to col- 
lect delinquent taxes and this court has held that al- 
though failure of officers to strictly comply with direc- 


tory provisions of the tax laws will not necessarily ren- 
der such proceedings void, a disregard of the provisions 
throwing around the citizen protection of his right to 
the property will render the proceedings invalid. 
Starke et al v. Sawyer et al, 47 So. 513; Clark—Ray— 
Johnson Co. v. Milliford, 56 So. 938. 

In Hightower v. Hogan et al., 68 So. 669, this court, 
after referring to the statutes, said: “As the right of 
redemption exists in all cases until ‘a tax deed is is- 
sued’ to a purchaser at the sale or from the state, the 
notices required by the statute to be given are material 
for the protection of those having the right to redeem, 
and such requirements should be complied with or the 
tax deed is void.” 


We decide that the relator had the right to redeem 
at any time before the tax deed was issued and that 
the peremptory writ was properly issued. 

PER CURIAM. 


The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered ordered and adjudged by 
the ‘Court that the judgment of the Circuit Court in 
this cause be, and the same is hereby affirmed. 


ELLIS, C. J., and WHITFIELD, TERRELL, 


STRUM, BROWN and BUFORD, J. J., concur. 
Opinion filed October 19, 1927. 
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OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 


IN THE CIRCUIT COURT OF THE 
TWENTY-SECOND JUDICIAL 
CIRCUIT OF THE STATE OF 

FLORIDA, IN AND FOR 
BROWARD COUNTY. 
(NO. 1504 LAW) 


City of Fort Lauderdale, a 
municipal corporation, 
Plaintiff 
OPINION. 
Vv. 
John P. Grace, Cadillac De- 
velopment Corporation, a 
corporation, Dupuis-Blais 
Company, a corporation, L. 
C. Hendricks and J. V. Au- 
det, 
Defendants. 

M. Lewis Hall, Esq., of Fort Lau- 
derdale, Florida, and Messrs. Loftin, 
Stokes & Calkins, of Miami, Florida, 
appeared for the Plaintiff; and Philip 
Nichols, Esq., of Boston Massachus- 

etts, filed a brief herein for the Plain- 
tiff. 

Messrs. McCune, Casey, Hiaasen & 
Fleming of Fort Lauderdale, Florida, 
appeared for the Defendant Dupuis- 
Blais Company. 

Messrs. Baxter, Byrd & Walton, of 
Fort Lauderdale, Florida, appeared for 
the Defendants L. C. Hendricks and 
J. V. Audet. 

Vincent C. Giblin, Circuit Judge: 
The City of Fort Lauderdale, the peti- 

tioner herein, seeks, as shown by its 
amended petition filed herein, to acquire 
by condemnation the absolute, unen- 
cumbered fee simple title to a tract of 
land in Broward County, within the cor- 
porate limits of the city, for “the con- 
struction of works for supplying water” 
to the inhabitants of the city, for “gen- 
eral park purposes, including golf links,” 
and for “any other public purpose.” 

The petitioner alleges in its amend- 
ed petition that it is in possession of, 
and is occupying, the lands herein in- 
volved under a certain warranty deed, 
dated January 5th, 1926, executed and 
delivered to it by the defendant John 
P. Grace and Ella B. S. Grace, his wife. 
The deed, a copy of which is attached 
to, and made a part of, the amended pe- 
tition, is in the usual form and contains 
the usual covenants of warranty. No 
mention is made in the deed of prior 
existing encumbrances. Although there 
is no such agreement embodied or re- 
ferred to in the deed, it is averred in 


decisions of particular interest to the bar). 


the amended petition that it was under- 
stood and agreed by and between the 
petitioner and the defendant John P. 
Grace that the conveyed lands should be 
used by the petitioner “for golf links 
purposes and none other;” and that, by 
virtue of such understanding and agree- 
ment, the defendant Grace is possessed 
of some right, reservation or interest 
in the lands conveyed by him to the 
petitioner. The petitioner alleges in its 
amended petition that the defendant Ca- 
dillac Development Company has, or 
claims to have, some right or interest in 
the involved lands derived through the 
Defendant Grace, the exact nature of 
which is to the petitioner unknown. It 
is further averred in the amended pe- 
tition that the petitioner had acquired 
title to the lands conveyed to it by the 
defendant Grace without knowledge of 
the existence of any liens, encumbrances 
or mortgages whatsoever. It is indicated 
in the amended petition that the peti- 
tioner went into actual possession of the 
lands on or about May ist, 1926 and 
thereafter expended approximately $300,- 
000 in the laying out of golf links and 
the construction of a club-house upon the 
lands; and it is averred that such im- 
provements were affected by the pe- 
titioner without knowledge of the exis- 
tence of mortgage liens or encumbrances 
upon the lands and in the belief that 
the title to the lands was vested in the 
petitioner subject to no liens or encum- 
brances whatsoever. It is shown by the 
amended petition that the defendant Du- 
puis-Blais Company is, or claims to be, 
the holder of a certain mortgage lien en- 
cumbering a large tract of land which 
embraces and includes the lands involved 
herein, under and by virtue of a certain 
mortgage deed purporting to secure a 
principal indebtedness of $116,006; that 
the defendants L. C. Hendricks and J. V. 
Audet are, or claim to be, the holders of 
two certain mortgage liens encumbering 
the lands involved herein and other lands, 
under and by virtue of two certain mort- 
gage deeds, one of which purports to 
secure a principal indebtedness of $8,- 
250 and the other of which purports to 
secure a principal indebtedness of $87,- 
990; and that each of such mortgage 
deeds is prior in date to the conveyance 
of the lands involved herein by the de- 
fendant Grace to the petitioner and was 
recorded in the office of the clerk of the 
Circuit Court of Broward County prior to 
the recordation of the deed from the 


defendant Grace and his wife to the pe- 
titioner. The amended petition also con- 
tains lengthy averments designed to 
show bad faith upon the part of the de. 
fendant mortgagees in permitting the 
petitioner to expend enormous sums of 
money in the improvement and develop. 
ment of the involved property without 
advising the petitioner of their claims, 
although they knew that the petitioner 
was expending such sums in the belief 
that its title to the lands was unencum- 
bered. 

The defendant mortgagees filed herein 
motions to strike certain designated por- 
tions of the amended petition, motions 
for the compulsory amendment of the 
amended petition, and demurrers to the 
amended petition. 

Upon the filing of such pleadings by 
the defendant mortgagees, and prior to 
any argument before the court thereon, 
the petitioner moved the court to strike 
such pleadings from the files herein. The 
court, at the conclusion of the argument 
of counsel upon the motion of the peti- 
tioner to strike such pleadings of the de- 
fendant mortgagees, reserved its decis- 
ion upon the motion and heard the argu- 
ment of counsel upon such pleadings. 

After careful consideration and study 
of the argument and briefs of counse! the 
court has reached its conclusions upon 
all of the matters pending before it; and 
an orderly presentation of the views of 
the court upon such matters leads first 
to a discussion of the petitioners motion 
to strike the pleadings interposed by the 
defendant mortgagees. 

Counsel for the petitioner advanced in 
support of the petitioner’s motion the 
contention that under the applicable and 
governing statutes (Section 1957 et seq,, 
Revised General Statutes of Florida of 
1920) the holder of a mortgage lien upon 
lands, the title to which is sought to be 
acquired in eminent domain proceedings 
instituted by a municipality, has no right 
to contest the condemnation proceedings 
in any way or to contest the amount of 
the award. It is the position of counsel 
for the petitioner that, while a mort- 
gagee, under the statutes, must be made 
a party defendant and is entitled to no- 
tice of the proceedings, he has not the 
right to contest the proceedings in any 
manner. It is said by counsel for the pe- 
titioner that the legislation requiring 
mortgagees to be made parties defendant 
and requiring the service of process 
upon them was designed and intended 
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merely to afford mortgagees the oppor- 
tunity of asserting and enforcing their 
mortgage liens upon the award which 
is substituted for, and placed in lieu of, 
the appropriated property. Counsel 
stress and emphasize the language of 
Section 1961, in which it is provided that 
“a notice or notices directed ‘to all whom 
it may concern,’ and containing the 
names of all the defendants named in 
the petition, shall be issued by the clerk 
within two days after filing the petition, 
commanding them to be and appear in 
said circuit court on a day named in 
said notice .... and to show what right, 
title or interest they have in or to said 
property, and to show cause why it 
should not be taken for the uses and pur- 
poses set forth in the petition.” It is 
argued by counsel for the petitioner that 
only those who possess some right, title 
or interest in or to the property sought 
to be taken may appear in the proceed- 
ings to show cause why the property 
should not be taken; and that, since un- 
der the laws of the State of Florida a 
mortgage creates a mere lien and does 
not vest in the mortgagee any right, ti- 
tle or interest in or to the mortgaged 
property, he may not, under Section 1961, 
appear and show cause why the property, 
upon which he has a mere lien, should 
not be appropriated for public purposes. 


And the provisions of Section 1964 
are pointed to by counsel for the peti- 
tioner. It is provided in such section 
that “the verdict of the jury shall state: 
.... third, the amount of such compen- 
sation to which each owner is entitled.” 
The language of the section constitutes 
a premise for the argument of counsel 
that, since only owners are entitled to 
compensation for the appropriated prop- 
erty, only owners may contest the con- 
demnation proceedings or the amount of 
the award; and that a mortgagee is not 
an owner. ¥ 


Numerous authorities have been cited 
by counsel for the petitioner in support 
of the principle that where a mortgage is 
a mere lien a mortgagee not in posses- 
sion is not, in the absence of specific re- 
quirements of statute, entitled to be made 
a party to, or receive notice of, condemn- 
nation proceedings; and that, as against 
the party instituting the proceedings 
such a mortgagee has no right to com- 
pensation as for the taking of his prop- 
erty. 

It is readily conceded that a mortgagee 
is not an “owner” of lands in the con- 
templation of the applicable and govern- 
ing enactments of the legislature to 
which reference has been made, and that 
a mortgage is a mere lien under the 
laws of the State of Florida. It is speci- 
fically provided, however, by the statutes 


in question that in condemnation pro- 
ceedings instituted pursuant thereto a 
mortgagee is entitled to be made a party 
to the proceedings and to receive notice 
thereof. And even though it be con- 
ceded that while a mortgagee is entitled 
to be made a party to the proceedings 
and to receive notice thereof, he has no 
right to compensation as for the taking 
of his property, the compensation is to 
be paid for the appropriated property 
and is to become a substitute therefor. 
The mortgagee has a lien upon the land 
and when the land is taken and the 
award is placed in lieu thereof his lien 
follows and attaches to the award. 


The numerous authorities cited by 
counsel for the petitioner are not appli- 
cable to the question presented by the 
petitioner’s motion to strike the plead- 
ings of the defendant mortgagees. There 
is no question herein presented as to 
whether the defendant mortgagees were 
entitled to be made parties defendant. 
They were so entitled and have been 
made parties defendant. There is no 
question herein presented as to whether 
the defendant mortgagees were entitled 
to notice of the proceedings herein. They 
were so entitled and have been served 
with due notice. There is no question 
herein presented as to whether the de- 
fendant mortgagees have a right to com- 
pensation as for the taking of their 
property. But the question here is— 
have the defendant mortgagees the right, 
by appropriate pleadings, to contest the 
right of the petitioner to maintain the 
action; and the right, if the petitioner is 
allowed to condemn, to contest the 
amount of the award? 


The determination of the question in- 
volves the construction of the enactments 
governing the proceedings. Section 1961, 
as has been seen, provides that “a notice 
or notices directed ‘to all whom it may 
concern’, and containing the names of all 
the defendants named in the petition, 
shall be issued by the clerk within two 
days after filing the petition, command- 
ing them to be and appear in said cir- 
cuit court on a day named in said no- 
tice . . . and to show what right, title or 
interest they have in or to said property, 
and to show cause why it should not be 
taken for the uses and purposes set forth 
in the petition.” 

Counsel for the petitioner concede that 
if a mortgagee has an “interest” in the 
property sought to be condemned he 
may, under Section 1961, appear in the 
proceedings and show cause, if any 
exists, why the property should not be 
taken, and may contest the amount of 
the award. 


It is convincingly apparent to the eeurt 
that the word “interest” was not used 


by the legislature in a strict, technical 
sense in the enactments in question. On 
the contrary, the legislature expressly 
recognized that a mortgagee has an “in- 
terest” in the property encumbered by 
his mortgage. Section 1959 prescribes 
that the petition shall set forth the “ ‘in- 
terest’ of all owners, mortgagees, judg- 
ment creditors and lien holders;” and 
Section 1961 provides than an affidavit 
shall be annexed to the petition showing 
that diligent search has been made by 
the petitioner to ascertain the “interest 
of the owners and mortgagees of the 
property.” 


No conclusion can be logically reached 
other than that the statutes, under which 
the petitioner is proceeding, accord to a 
mortgagee the right to show cause, if 
any exists, why property sought to be 
acquired by a municipality in condemna- 
tion proceedings should not be taken for 
the uses and purposes set forth in the 
petition, and the right to contest the 
amount of the award if condemnation is 
to be effected. Such legislation is both 
wise and just. The defendant mort- 
gagees have liens upon the property 
sought to be appropriated. If the prop- 
erty is to be taken, the taking is to be 
of lands upon which the mortgagees have 
liens and will constitute an elimination 
of such liens in so far as the condemned 
property is concerned. In such circum- 
stances is the petitioner to be permitted 
to take the property, in the absence of 
any contest by the owner of its right to 
do so, even though it has no lawful right 
to condemn the property, without accord- 
ing to those in whose behalf liens have 
been impressed upon the property sought 
to be acquired the right or privilege of 
showing cause why the property should 
not be condemned? And, if the right to 
condemn exists, are the mortgagees to 
have no voice in the court-room as to 
the amount which should be substituted 
in lieu of the appropriated property? 


One illustration is sufficient to demon- 
strate the wisdom and justice of the 
legislative enactments. Let us suppose 
that lands of the value of $10,000 are 
sold. The purchaser has paid to the sell- 
er $1,000 of the purchase-price and, to 
secure to the seller the payment of the 
balance of the purchase-price, the pur- 
chaser has executed and delivered to the 
seller a mortgage encumbering the prop- 
erty purchased. The seller, of course, 
has a substantially larger “interest” in 
the property than has the purchaser. A 
municipality, prior to the payment of the 
mortgage indebtedness, seeks by condem- 
nation to acquire the mortgaged property 
for public purposes. The purchaser, who 
is financially irresponsible and who has 
a proportionately small interest in the 
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property, does not contest the proceed- 
ings or the amount of the award. If the 
seller is not to have a voice in the pro- 
ceedings the result will be an ex parte 
trial and assessment of damages, and, 
very probably, the jury having heard 
only the testimony of the petitioner’s 
witnesses, will substitute for the appro- 
priated property an award which is not 
its equivalent in value. But if the seller 
is to be permitted to have a voice in 
the proceedings he can, by the production 
of competent proof, establish the reason- 
able market value of the property and 
have such value placed in lieu of the 


“condemned property. At least, the pro- 


ceedings will not be ex parte; and the 
mortgagee, whose “interest” in the prop- 
erty is substantial, will not be deprived 
of such “interest” without having had a 
voice in the determination of the com- 
pensation which is to be paid and sub- 
stituted for the property. 


The court is of the opinion that the 
motion of the petitioner to strike the 
pleadings of the defendant mortgagees 
should be denied and it will be so ordered. 

The demurrers of the defendant mort- 


gagees to the petitioner’s amended peti- 
tion present for consideration and de- 
termination the question of whether the 
petitioner can acquire in these proceed- 
ings the absolute, unemcumbered fee 
simple title to the involved lands of 
which it is already the owner in fee sim- 
ple under the warranty deed executed 
and delivered to it by the defendant John 
P. Grace and Ella B. S. Grace, his wife; 
and, by such proceedings, release the 
lands from mortgage liens to which they 
were subject and of which the petitioner 
had constructive notice at the time of the 
conveyance to the petitioner. 


For the purpose of considering the 
question in its most favorable aspect to 
the demurrants, the petitioner’s aver- 
ment and admission in its amended peti- 
tion that the defendant John P. Grace is 
possessed of some right, reservation or 
interest in the involved lands because of 
the understanding and agreement be- 
tween him and the petitioner that the 
lands should be used by the petitioner 
“for golf links purposes and none other” 
will be disregarded, as will the further 
averment that the defendant Cadillac 
Development Company has or claims 
some right or interest in the lands de- 
rived through the defendant Grace. The 
question presented by the demurrers will 
be discussed and considered as if the af- 
fected property had been conveyed to 
the petitioner by the defendant Grace 
without any reservation, restriction or 
limitation, and as if Grace and the Cadil- 
lac Development Company had not been 
made parties defendant herein. 


It appears from the amended petition, 
as has been pointed out, that the peti- 
tioner went into lawful possession of the 
involved lands subsequent to the convey- 
ance to it and thereafter expended, for 
the use and benefit of the public, ap- 
proximately $300,000 in the development 
of the lands and the construction thereon 
of permanent improvements. At the 
time of the conveyance to the petitioner 
the lands were subject to the liens of the 
defendant mortgagees and the pe- 
titioner had, because of the recorda- 
tion thereof, constructive notice of such 
liens. There is nothing in the amended 
petition to show that such liens were 
not, or are not, valid and enforceable. 
The petitioner did not assume the mort- 
gage indebtedness and avers that it had 
no actual knowledge of the existence of 
the liens of the defendant mortgagees. 


The facts involved in the case of North 
Hudson County Railroad Co. v. Booraem, 
reported in 28 New Jersey Equity Re- 
ports, at page 450, are peculiarly analog- 
ous to the facts involved in the case at 
bar. The railroad company had acquired 
from one Wood a certain parcel of land 
for railroad purposes. Subsequently the 
company decided to change its route and 
to effect such change it became neces- 
sary for the company to acquire other 
lands owned by Wood. The company and 
Wood made an agreement by parol for 
the exchange of the lands which the com- 
pany had previously acquired for the 
lands which it desired for the purpose of 
relocating its route. It was understood 
that the company would construct upon 
the new location an inclined plane or 
elevator to shorten its route and facili- 
tate the ascent and descent of a certain 
hill; and, after the exchange of lands 
had been made, the company went into 
possession of the lands necessary for 
the relocation, with the consent of Wood, 
and constructed thereon an inclined plane 
or elevator, with an engine and machin- 
ery for transporting cars up and down 
the hill. The cost of these improvements 
was about $75,000. Prior to the ex- 
change of lands, however, Wood had 
mortgaged the property upon which the 
improvements were erected to secure an 
indebtedness of. $150,000. At the time 
of erecting the improvements upon the 
property the company had constructive 
notice of the mortgage from the fact 
that it was then on record, but had not 
actual knowledge thereof. Default was 
made by Wood in the payment of the 
mortgage indebtedness and the mort- 
gagee instituted foreclosure proceedings. 
After the foreclosure bill was filed the 
railroad company proceeded to condemn 
the lands whereon it had constructed its 
improvements. The only question dis- 


cussed on the argument of the cited case 
was whether the sum awarded in the con. 
demnation proceedings as the value of 
the lands without the improvements 
should be regarded as substituted for the 
lands, or whether the mortgagee was en. 
titled to have the lands and the improve. 
ments thereon sold for the payment of 
the mortgage; but the opinion of the 
court sheds light upon the question un- 
der consideratieon in the instant case, 
and we quote from the language of the 
court: 

“The construction and use of the in- 
clined plane and elevator, and tracks con- 
nected therewith, for the transportation 
of passengers, were undeniably a legiti- 
mate exercise of the franchises granted 
by the company’s original charter. The 
entry upon and occupation of the land 
for that purpose, were not acts of tres- 
pass. Whatever was done was by the as- 
sent, if not procurement, of Wood, under 
an agreement with him, founded on a 
valuable consideration which might have 
been specifically enforced in equity. The 
mortgagee had not at that time any 
actual estate in the land, and the com- 
pany had not in fact any notice of the 
existence of the mortgage. Under these 
circumstances, the possession of the com- 
pany was a lawful possession, and the 
conduct of its officers throughout the 
whole of their proceedings was charac- 
terized by good faith. The maxim quic- 
quid plantatur solo, solo cedet is not of 
universal application. Where a _ party 
lawfully in possession under an imper- 
fect title has made permanent improve- 
ments in good faith, if relief is sought in 
equity by the real owner, he will be com- 
pelled to allow for such improvements as 
a substantial benefit which he ought, ex 
aequo et bono, to make compensation 
for. 2 Story Eq. sec. 1237. 


“This equitable doctrine is peculiarly 
applicable to condemnation under the 
right of eminent domain, where posses- 
sion has been taken under an arrange- 
ment to purchase, which is defeated by 
some impediment not anticipated, and 
money has been expended in the con- 
struction of works on the faith of such 
arrangement being consummated. 

“The right of the state or its represen- 
tatives to take property for public uses 
is unlimited in its scope. It extends to 
property of every kind and description, 
and is qualified only by the constitutional 
prescription that just compensation shall 
be made. Where a corporation to which 
such right has been delegated has not 
been admitted into possession, the value 
of the land taken and damages as of the 
date of the commissioners’ report, by 
force of which the title is divested, is the 
legal rule for ascertaining the damages. 
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Mettler v. E. & A. R. R. Co, 8 V. R. 
922. But where the company has taken 
possession by the consent of the owner, 
and has expended money in the adapta- 
tion of the land to the proposed use, and 
altered and changed its condition, this 
rule manifestly is not adapted to reach 
the just compensation contemplated by 
the constitutional provision. It would 
obviously be unjust to the owner of the 
land in many cases to compel him to ac- 
cept its market value in its altered condi- 
tion. Suppose the land was valuable for 
building or farming purposes, and, by 
reason of cuts and embankments made 
by the company, it was rendered intrin- 
sically worthless, it would be unjust to 
compel the owner to accept as compen- 
sation its intrinsic value in that condi- 
tion. That result would necessarily be 
reached if the valuation of the land was, 
under such circumstances, to be made 
as of the time when the condemnation 
was effected; for the owner of the land 
could not legally become invested with 
the benefits derived from the franchises 
of the corporation by reason of the loca- 
tion of its road over his lands, and the 
company could choose its own time for 
the condemnation, and might do so when 
the land was most depreciated in its 
market value because of the changes 
wrought in it. On the other hand, to 
compel the corporation to pay, as the 
value of the land, an increased price be- 
cause of the improvements made by it, 
would be unjust to it. The owner has 
no claim in justice to have expenditures 
for such purposes enure to his benefit. 
Under such circumstances he is entitled 
to be paid the damages he has sustained 
and nothing more. That will be repre- 
sented by the value of the land as it was 
before it was changed in its condition, 
irrespective of the structure put upon it 
by the corporation, and interest from 
that time. Neither in law nor in equity 
is the owner entitled to anything more. 

“It has accordingly been held that 
Where a railroad company is in posses- 
sion lawfully, and constructs a track on 
the premises, in subsequent proceedings 
to condemn, the owner is not entitled to 
have the value of the structure included 
in his damages. California Pacific Rail- 
road Co. v. Armstrong, 46 Cal. 85. And 
if the company has acquired the title of 
the owner, on a foreclosure of a prior 
mortgage, of which it has had construc- 
tive notice only, the company is bound to 
contribute to the payment of the mort- 
gage debt, if the same be not paid by the 
sale, in the inverse order of alienation 
of other property covered by the mort- 
8age, to the extent of the value of the 
part appropriated by it at the time of the 
appropriation, with interest thereon, ir- 


respective of the improvements put 
thereon by the company. Dows v. Cong- 
don, 16 How. Pr. Rep. 571; Kennedy v. 
Milwaukee and St. Paul R. R. Co., 22 
Wis. 581; Daniels v. C. I. & N. R. R. Co., 
41 Iowa, 52. The principle on which 
these cases were decided has received 
the sanction of high authority in this 
state, and may be considered as the set- 
tled law of the state. The order of refer- 
ence signed by the chancellor, in Trenton 
Water Power Co. v. Chambers, 1 Stock. 
471, as will appear by the report of the 
same case on a subsequent occasion, in 
2 Beas. 199, was that the master should 
make an estimate and appraisement of 
the value of the lands at the time they 
were taken and the damages sustained. 
And in Coster v.!New Jersey R. R. and 
Traction Co., 3 Zab. 227, 4 Zab. 730, the 
proceedings to condemn were instituted 
fifteen years after the company had con- 
structed its road, and it was assumed 
that the land, irrespective of the track 
laid upon it, was the proper subject mat- 
ter of compensation. It manifestly was 
not contemplated by the court or counsel 
that the value of the canal constructed 
by the water company, or of the water 
power of which it was a necessary part, 
in the one case, or the value of the track 
laid by the railroad company in the 
other case, should enter into the com- 
pensation to be awarded to the owner 
for his lands. In the last case the con- 
tention was with respect to compensa- 
tion for the occupancy of the land prior 
to condemnation. 


“That the company did not institute 
proceedings for condemnation until this 
bill was filed, ought not to deprive it of 
the right to have the compensation to be 
made ascertained on correct principles. 
The strip taken is of inconsiderable val- 
ue as compared with the whole mort- 
gaged premises, and it was obviously 
contemplated that Wood would be able 
to carry into effect his arrangement with 
the company. Unitl his financial embar- 
rassments made that result unattainable, 
and the mortgagee proceeded to a fore- 
closure, there was no necessity for a con- 
demnation. The commencement of legal 
proceedings which might oust the com- 
pany from the premises presents no bar, 
and there are no circumstances on which 
to base an equity that the company shall 
forfeit the large expenditure incurred. 
Indeed, the appellants might have ob- 
tained their relief in the court of chan- 
cery, and in this suit, without ever hav- 
ing taken the statutory proceedings to 
condemn. In Trenton Water Power Co. 


v. Chambers, an action at law was 
brought by the owner, and the court of 
chancery stayed the suit by injunction, in 
order to enable the company to obtain 


title by the aid of that court on paying 
the value of the land and damages, as 
of the time of possession taken, to be 
ascertained by that court, either by an 
issue, or by a reference to a master. In 
Dows v. Congdon, relief was afforded 
in the foreclosure suit. A reference was 
ordered to ascertain the amount the com- 
pany should contribute towards the pay- 
ment of the mortgage debt, and the valu- 
ation of the land and interest was adopt- 
ed as the basis of that ascertainment. 
The marshaling of securities and de- 
termination of the part each shall con- 
tribute to the satisfaction of the common 
burden, is peculiarly within the cogni- 
zance of courts of equity, and is a pro- 
cedure germane to suits instituted for 
the foreclosure of mortgages. 

“But the statutory proceeding to con- 
demn having been taken, and Wood and 
the mortgagee being parties to it, they 
are concluded by the appraisement of 
the commissioners.” 

The facts involved in the case of Con- 
solidated Turnpike Co. v. Norfolk & 
Ocean View Railway Co., decided by 
the Supreme Court of the United States 
and reported in 228 U. S. 596, 57 Law 
ed. 982, are also strikingly similar to 
those of the instant case. Condemnation 
proceedings were brought in the right 
of the Bay Shore Company, a public 
service corporation of the State of Vir- 
ginia, possessed of the right of eminent 
domain. The company was in possession 
of the land sought to be condemned, 
having acquired the land for the purpose 
of constricting thereon a line of electric 
railway. It had entered under a war- 
ranty deed from the Consolidated Turn- 
pike Company, another public service 
corporation. The whole of the property 
of the latter corporation was under two 
mortgages made by it to secure issues 
of its bonds, the land acquired by the 
Bay Shore Company under the deed from 
the Consolidated Turnpike Company be- 
ing but a part of the property subject 
to the mortgages. The purpose of the 
condemnation proceedings was to con- 
demn the interest of the mortgagees and 
any other adverse interest affecting the 
title of the Bay Shore company. Addi- 
tional facts are set forth in the opinion 
of the court from which we quote: 
“Though the entry was under the deed of 
the Turnpike Company, and therefore 
subject to the pre-existing liens of Tay- 
lor, trustee, the possession was taken for 
the purpose of placing thereon the rail- 
way tracks, and of later extinguishing 
the interest of the mortgagees by con- 
demnation or otherwise, the claim of the 
condemning plaintiffs was that the Bay 
Shore Company, as a_ corporation, 
having the right of eminent domain 
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might thus enter by permission of the 
mortgagor company, and later condemn 
the mortgagees’ interest by paying the 
actual value of the land, without con- 
sidering the improvements which it had 
placed thereon after entry and before 
the institution of the proceedings. The 
judgment of the court below was that 
the only compensation which might be 
demanded by the mortgagees was the 
actual value of the land, and that they 
had in such a proceeding no right to re- 
quire the improvements placed thereon 
by the condemning railway company 
to be considered in awarding damages. 

“The contention of the plaintiffs in 
error is that the permanent fixtures 
annexed to the mortgaged land passed 
by virtue of the mortgages to the trus- 
tee therein, and that there cannot be 
any condemnation which does not value 
such fixtures in assessing the value of 
the land taken. This was the claim 
which the Virginia court denied, hold- 
ing that such a public-service corpora- 
tion had the right to enter under the deed 
of the mortgagor company and later 
condemn, compensating the mortgagees 
for the land only. 

“The contention here made is that, 
under the Virginia eminent domain stat- 


ute, the Bay Shore Company, as a pub- ~ 


lic service corporation, had no power 
to condemn the property of the Con- 
solidated Turnpike Company, another 
public-service corporation, and_ that 
therefore the basis for the right of con- 
demnation exercised in the state court 
did not exist. 


“It was not necessary to acquire any 
right, title or interest which belonged 
to the Turnpike Company. Its title and 
right had been theretofore acquired 
through its deed, and all that was 
sought to be condemned was such right, 
title and interest as was in Taylor, 
trustee. That was subject to condem- 
nation, and the single question which 
was or is debatable is whether the Bay 
Shore Company, which had entered un- 
der that deed, might condemn the mort- 
gage interest without paying for its own 
improvements. 

“The rule of the common law, to which 
the plaintiffs in error refer, that fixtures 
annexed to realty become a part thereof 
and subject to existing liens thereon, 
is one subject to many exceptions. One 
of these is that applied by the Virginia 
court; namely, that when a corporation 
possessing the right of eminent domain 
enters upon lands necessary for its pub- 
lic purposes, under the deed of a mort- 
gagor in possession, and places perma- 
nent improvements thereon in good 
faith, it may later condemn the interest 
and title of the mortgagee without be- 


ing required to pay more than the value 
of the land without the improvements 
placed thereon with intent to acquire the 
entire title. Searl v. School Dist. 183 U. 
S. 561, 33 L. ed 745, 10 Sup. Ct. Rep. 
374; St. Johnsbury & L. C. R. Co. v. 
Willard, 61 Vt. 134, 2 L. R. A. 528, 15 
Am. St. Rep. 886, 17 Atl. 38; Jones v. 
New Orleans & S. R. Co. & Immigra- 
tion Asso., 70 Ala. 232; Justice v. Nese- 
quehoning Valley R. Co., 87 Pa. 28; 2 
Lewis Em. Dom. 3d ed. sec. 759. 
“From this it abundantly appears that 
the decision of the Virginia court was 
placed upon the general law of the state, 
and that when the Bay Shore Company 
entered upon the strip of land desired 
for a right of way under the deed of 
the Turnpike Company, it might place 
thereon its tracks and appurtenances, 
with the right to condemn the interest of 
pre-existing mortgagees upon paying the 
actual value of the land without the im- 
provement placed thereon by it. 


“The claim that in thus holding and 
deciding the court below denied to the 
plaintiffs in error due process of law 
under the 14th Amendment is neither 
real nor substantial, but so entirely 
without merit as to justify this court 
in refusing to take jurisdiction.” 

It has been held by the Supreme Court 
of the State of Florida, in the case of 
Jacksonville, Tampa & Key West Rail- 
way Co. v. Adams, 28 Fla. 631, that 
where a railroad company having the 
power of eminent domain has entered 
upon land without the consent of the 
owner and without a certain material 
requirement of the law regulating the 
exercise of such power having been com- 
plied with, and there has been a judg- 
ment in ejectment in favor of the land- 
owner against such company or its le- 
gal successor, and the judgment is af- 
firmed on appeal, the appellate court 
may, on conduct in bad faith upon the 
part of the company appearing, with- 
hold its mandate of possession to allow 
a reasonable time for the institution 
and consumnation of new condemnation 
proceedings; and that in such proceed- 
ings the value of the improvements put 
by the company upon the land cannot be 
included in estimating the damage sus- 
tained by the landowner. The opinion 
of the court in the cited case is replete 
with citations of authorities which sup- 
port the court’s decision. | 


Nothing can be more certain, if the 
unanimity of judicial opinion is to be 
followed, than that whether the peti- 
tioner is allowed to maintain these pro- 
ceedings, or is forced to defer condem- 
nation until it is divested of title to the 
involved lands, the ultimate result will 
be precisely the same in either event in 


so far as such result will affect the de. 
fendant mortgagees. In either case the 
petitioner will be required to pay the 
same measure of damages. If the peti- 
tioner is not to be permitted to prose. 
cute this action, the defendant mort- 
gagees may, if default exists or occurs 
in the payment of the mortgage indebt- 
edness, proceed to the foreclosure of 
their liens and to a judicial sale of the 
mortgaged lands if they are not re. 
deemed before the sale. In such event 
the petitioner may, by invoking the doc- 
trine of inverse order of alienation, re- 
quire the sale of the portions of the 
mortgaged property not owned by it be- 
fore the sale of the petitioner’s lands 
may be had. Should the sale price of 
such portions of the property as are 
not owned by the petitioner be insuffi- 
cient to pay and discharge the mortgage 
indebtedness, the petitioner’s lands will 
be sold, and, if the foreclosure proceed- 
ings shall have been regular and proper. 
the petitioner’s title to the lands will 
be divested and the purchaser at fore- 
closure sale will acquire the title. What 
then would be the rights of the peti- 
tioner? Certainly it could reacquire the 
title by condemnation, but it would be 
required to pay as an award only such 
sum as would be equivalent to the mar- 
ket value of the lands as of the time 
of their appropriation by the petitioner, 
irrespective of the improvements affect- 
ed by it, and interest upon such value 
from such time. 


Can there then be any logical reason 
advanced to demonstrate why the peti- 
tioner, merely because it has acquired 
the fee simple title to the involved lands, 
subject to pre-existing liens, cannot or 
should not now acquire the absolute, un- 
emcumbered fee simple title to the prop- 
erty in condemnation proceedings? If 
there is any such reason it has not oc- 
curred to the court. 


To pursue another line of thought, we 
may consider a case where an owner 
of land, subsequent to the institution of 
condemnation proceedings, wherein he 
and the holder of a mortgage lien upon 
the land are joined as parties defend 
ant, conveys all of his right, title and 
interest in and to the land to the party 
plaintiff. In such circumstances must 
the proceedings be abandoned simply be- 
cause the plaintiff has acquired the fee 
simple title to the land? Clearly not, 
And it is impossible to establish any 
distinction in principle between the sup 
posed case and the case at bar. If the 
former owner of the lands involved 
the instant case, the defendant Grace, 
had not conveyed the lands to the pet 
tioner until after condemnation proceed- 
ings had been instituted by the peti 
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tioner to acquire the title to the lands, 
rather than prior to the institution of 
these proceedings, the petitioner would 
surely not be compelled to abandon the 
proceedings as against the defendant 
mortgagees. Why then, if intelligent 
reasoning is to govern the application 
of legal principles, should the fact that 
the defendant Grace conveyed the lands 
to the petitioner prior to the institution 
of these proceedings preclude the main- 
tenance of the proceedings? No harm 
or injury will be suffered by the defend- 
ant mortgagees in the prosecution of 
these proceedings. They will be accord- 
ed the same rights and remedies as they 
would be entitled to had their mortgage 
liens been foreclosed prior to the in- 
stitution of these proceedings. 


In conclusion it may be well to dis- 
cuss a question which has caused per- 
plexity in the minds of counsel for both 
the petitioner and the defendant mort- 
gagees. Section 1964 of the statutes 
imposes upon the jury the duty of stat- 
ing in their verdict the amount of com- 
pensation to which each owner is en- 
titled. The petitioner itself is the owner 
of the lands herein involved and the 
perplexity of counsel is attributable to 
the superficial argument that in these 
proceedings the petitioner occupies the 
dual role of plaintiff and defendant, al- 
though it is not named as a party de- 
fendant, and that it is to pay compen- 
sation which is to be awarded by the 
jury to itself. When it is remembered, 
however, that the proceedings are at 
least quasi in rem, if not in rem, the 
perplexity appears to be apparent rather 
than real. The lands are to be taken 
and the award is to be-substituted there- 
for. Liens upon the lands are trans- 
ferred to the award. If, after the liens 
are satisfied, there remains a surplus 
of the award, such surplus is to be the 
property of the former owner (in this 
case the petitioner). The jury need not, 
in condemnation proceedings of this 
character, concern themselves as to the 
ownership of the lands. The ownership 
is in fact immaterial. In many cases 
the ownership may be in dispute and 
this fact certainly could not preclude 
condemnation. Again, the owner of 
lands involved in condemnation proceed- 
ings may be unknown, but this circum- 
stance is no bar to the proceedings. 

The demurrers to the amended peti- 
tion will be overruled. 

The motions of the defendant mort- 
gagees to striks certain portions of the 
amended petition and for a compulsory 


amendment thereof will be ruled upon in | 


appropriate orders. It is unnecessary 
to further extend this opinion in a dis- 
cussion of the various grounds of the 
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motions. The questions presented there- 
by are of minor import. 

Dated at Fort Lauderdale, Florida, 
this 24th day of September, 1927. 
VINCENT C. GIBLIN, 

Circuit Judge. 


DECISION OF JUDGE THOMAS F. 
WEST ON THE UNCONSTITUTION- 
ALITY OF THE ACT PROVIDING 
FOR SPECIAL ASSISTANTS TO 
THE ATTORNEY GENERAL 


(Reprinted from Jacksonville 
Law Journal 


The Committee is indebted to Honor- 
able R. A. McGeachy of the Milton Bar, 
for a statement’ of facts in the case of 
State vs. Jim Mock and Damon Mock, 
and for the newspaper publication of 
Judge West’s opinion holding unconsti- 
tutional the Act authorizing the appoint- 
ment of special assistants to the Attorney 
General and also a brief reference to the 
arguments presented to the Court. The 
question arose in the Circuit Court for 
Santa Rosa County, in the above case, 
upon the following facts: 

The defendants in the above styled 
cause were indicted by a Grand Jury at 
the Fall Term of the Circuit Court of 
Santa Rosa County, State of Florida. 
The State Attorney, L. L. Fabisinski, 
had gone to Sanford, Florida, by order of 
the Governor and Alexander H. Williams, 
one of the assistants to the Attorney 
General, was sent by order of the Gov- 
ernor to take charge of the duties of the 
State Attorney and he was given, by 
order of the Governor, full power to do 
all things which might be done by the 
State Attorney. Mr. Williams appeared 
before the Grand Jury and advised them 
and signed the indictment as Special 
Assistant to the Attorney General, acting 
in the absence of the State Attorney by 
an order of the Governor. The defend- 
ants filed a plea in abatement to the 
indictment setting forth fully the facts 
above set forth and attached a copy of 
the order of the Governor. The Special 
Assistant to the Attorney General filed 
a demurrer to the plea in abatement. 
After argument on the demurrer the 
Court overruled the demurrer and the 
Special Assistant to the Attorney Gen- 
eral filed a replication and a demurrer 
was filed to the replication by the de- 
fendants and the demurrer to the repli- 
cation was sustained by the Court. 

The following points were argued be- 
fore the Court: 

1. Who is a State Officer? 

State vs. Hocker 22 Southern 721 

State vs. Jones 84 Southern 84 

State vs. Holloway 83 Southern 508 


51 


2. No person shall hold or perform the 
functions of more than one office under 
the Government of this State at the 
same time. 

Section 15, Article 16, Constitution of 
Florida. 

Ahern vs. Bollam 54 Northeastern 1032 

3. Election, powers and: duties of the 
Attorney General and the power of the 
Legislature to create the office of Spe- 
cial Assistant to the Attorney General 
and clothe said office with all the duties 
and powers of the Attorney General. 

Sections 20 and 22, Article 4, Consti- 
tution of Florida. 

Revised General Statutes 101, Duties 
Prescribed by Statute. 

4. Appointment of State Attorney, his 
powers and duties, and the power of the 
Legislature to create the office of Spe- 
cial Assistant to the Attorney General 
and clothe said office with the full duties 
and powers of the State Attorney. 

Section 15, Article 5, Constitution of 
Florida 

Revised General Statutes 3019 

King vs. State 31 Southern 254 

Stone vs. State 71 Southern 634 

State vs. Butler 70 Florida 101, 69 
Southern 771 

5. The powers of the Government of 
the State of Florida shall be divided into 
three departments—Legislative, Execu- 
tive and Judicial; and no person properly 
belonging to one of the departments 
shall execute any power appertaining to 
either of the others except in cases es- 
pecially provided for by this Constitu- 
tion. 

Article 2, Constitution of Florida. 

In rendering its decision, the Court 
also delivered its opinion in part as 
follows: 

This, of course, is a matter of consid- 
erable importance. I think it is of a 
great deal of importance. 

In the first place, the law purports to 
create these officers, designated as Spe- 
cial Assistants to the Attorney General, 
but it vests in each one of them—I’m 
quoting from the law itself—in these so- 
called officers, “all the rights, powers, 
duties and privileges which are applica- 
ble to the Attorney General himself.” 
Now, the office of Attorney General is 
a constitutional office. The constitution 
provides that the Attorney General shall 
be elected by the people. This law creates 
these additional officers and attempts to 
give them the same rights, the same pow- 
ers, the same privileges, and the same 
duties as are applicable to the Attorney 
General, so that if this law is valid, we 
have one Attorney General, elected by 
the people, and three others, with the 
same powers, duties and privileges, who 
are appointed by the Governor. These 
men, under this law, may be in harmony 
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with the Attorney General, or, on the 
other hand, they may be hostile to him. 
They may agree with him in the policy 
of the office, or they may not. 

I do not believe that the legislature 
has any power to create an office which 
can take the place of a constitutional offi- 
cer. It seems to me a breaking down of 
our constitutional system. We have a 
constitutional form of government. Now, 
to create other officers, who have the 
same powers, duties, rights and privi- 
leges as these constitutional officers have, 
would cause chaos, confusion and dis- 
order. 

If the powers and functions of a con- 
stitutional, elective office may be con- 
ferred upon a group of several, one of 
whom is elected in conformity with the 
constitution and the several others ap- 
pointed, the officer elected, and who is 
responsible to the electorate, may be 
rendered practically impotent, and the 
powers and functions of the office exer- 
ted and performed by others, who are 
not responsible to the electorate. If this 
can be done with respect to one consti- 
tutional, elective office, it may be ex- 
tended to all such offices, and thus, in 
this respect, destroy our constitutional 
system of government. 

If the heads of the administrative de- 
partments are to be several with equal 
powers, one of whom is elected under the 
constitution, the others appointive, they 
then will be a sort of cabinet, with the 
elected member in a hopeless minority. 

This statute also attempts to confer on 
these officers the powers of the State 
Attorney, to appear before grand juries, 
conduct the examination of witnesses 
before them, prepare and sign indict- 
ments returned by such grand juries, in 
like manner and with the same power, 
force and effect as the State Attorneys 
are authorized and empowered to do. 

Now, if our constitutional system 
means anything, we have a State Attor- 
rey in each circuit of Florida, whose duty 
it is to represent the state in the prose- 
cution of cases. That is the constitu- 
tional plan, a State Attorney in each cir- 
cuit, whose duties shall be prescribed by 
law. If other officers can be created and 
given all the power of the State Attor- 
ney the power to go into the grand jury 
room, and advise and confer with the 
grand juries, sign indictments, and-so-on, 
it seems to me that the statute conflicts 
with the constitutional provision which 
creates the office of State Attorney. It 
would mean, instead of a State Attorney 
in each circuit, that we have several, 


any one of whom may be substituted for 
the State Attorney provided for in the 
constitution. And this statute does not 
require the absence or disqualification 
or incipity of the State Attorney. Under 
it the Governor may send one of these 
officers into a circuit, although the State 
Attorney may be present and acting, and 
when he goes there he has the same pow- 
ers—all the powers, rights and privileges 
of the State Attorney. He may come in 
and entirely displace the State Attorney 
and be substituted for the State Attorn- 
ney. 

If the legislature has the power to 
create more than one Attorney General, 
we could have several State Treasurers 
—the State Treasurer is a constitutional 
officer. If they can create several assist- 
ant Attorney Generals, with the same 
powers, rights, duties and privileges as 
the elected Attorney General, they can 
create several Assistant State Treas- 
urers, and give them all the powers, du- 
ties, rights and privileges of the State 
Treasurer, or they can create several 
Secretaries of State—multiply all the 
constitutional officers of the State, and 
instead of one, we would have several 
Attorneys General, several State Treas- 
urers, several Secretaries of State, and- 
so-on, one elected as the constitution pro- 
vides, the others appointed. 

If this can be done with respect to 
State officers, it may be extended to con- 
stitutional, elective county officers such 
as sheriff, clerk of the circuit .court, or 
tax assessor, making them appointive 
and not elective. 

These are the impressions I get from 
reading this statute and the provisions 
in it. 

Article II of the constitution provides 
that the three departments of the State 
shall be kept separate. There is the 
executive department, composed of the 
Governor and his cabinet, the legislative 
department, composed of the two houses 
of the legislature, the Senate and House 
of Representatives, and the judicial de- 
partment, composed of the courts. And 
the constitution says that no person 
properly belonging to one of the depart- 
ments shall exercise any power pertain- 
ing to the others—that is in the con- 
stitution. That means, if it means any- 
thing, that a member of one department 
could not exercise or exert any of the 
powers of either of the departments, if 
the constitution is to be given effect. 

This statute attempts to give the pow- 
ers, all of the powers of the Attorney 
General, who is in the executive de- 


partment, gives him the powers of the 
State Attorney, who is in the judicial de- 
partment, attempts to give his officer all 
the powers of two officers, one of whom 
is in one department and one in another, 
Another thing, this officer goes into the 
court, under the direction of the Goy- 
ernor, and under this statute may act as 
State Attorney. I do not know what 
that language means, unless it means 
this, that this officer, who is created by 
this act, goes into court and acts under 
the direction of the Governor. Ordinarily 
the State Attorney is under the direction 
of the Court—he is a part of the court, 
But if one of these officers act in the 
court under the direction of the Goy- 
ernor, it will subordinate the judiciary 
department to the executive department, 
and instead of being co-ordinate depart- 
ments, the executive to that extent, will 
have the direction of one of the officers 
in the court. 

In considering whether or not the 
special assistants would act under the 
direction of the Governor or whether the 
Act did not intend to mean that one of 
the special assistants would not, of his 
own volition; take up the work, the 
Court states: 

It may mean that, but it uses the 
words “direction of the Governor” in 
conducting investigations, actions and 
proceedings. It may mean that he is to 
go on the order of the Governor, but it 
uses the word “direction”—the direction 
of the Governor. If that be its meaning, 
the Governor would be directing the 
course of conduct in making investiga- 
tions in the courthouse, and, if the con- 
stitution is to be upheld, that, I think, 
cannot be done. 

I appreciate that this is an important 
question. We have a constitutional form 
of government. There is a tendency in 
the legislature to pay little attention to 
the constitution—and I do not mean 
that in a spirit of criticism—they sim- 
ply say, “we'll put it up to the courts and 
see what the courts say about it.” Sev- 
eral of us here know that that is the case. 

The governmental agency in this coun- 
try that the people must rely on for the 
protection of their constitutional rights, 
and the arm of the government which 
they do rely on, is the courts, and while 
the presumption is that every duly enac- 
ted statute is valid, yet there is a conflict 
in the constitution and the statute, it is 
the duty of the court to uphold and give 
effect to the constitution. 

I think that the statute is invalid and 
that the demurrer will be overruled. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida, the Law Journal will from time to time publish those official 


opinions which seem to be of general public interest.) 


September 24, 1927. 
Hon. John W. Martin, 
Governor of Florida, 
The Capitol. 
My dear Governor: 

I have before me your letter of Sep- 
tember 15th, 1927, in which you enclose 
a letter from Adjutant General J. Clif- 
ford R. Foster, requesting from you in- 
structions as to whether or not Section 
4 of House Bill No. 438, approved May 
30, 1927, which amends section 41 of 
Chapter 8502, Acts of 1921, Laws of 
Florida, authorizes the payment to mem- 
bers of the Florida National Guard, as 
well as organizations of the same, the 
stated allowances of money set forth in 
said act, without a specific appropriation 
made by the general appropriation bill 
being in effect to cover the entire 
amounts directed to be paid. 

In the case of State vs. Allen, 91 So. 
text 105, The Supreme Court of Florida, 
in deciding what was an appropriation of 
money sufficient to authorize and require 
its payment according to the constitution 
and laws of this state, said: 

“..,. It is a setting apart of money 
formally or officially for a _ special 
purpose or use (see Funk & Wagnall’s 
Standard Dictionary) and, where that 
is done by the legislature in clear and 
unequivocal terms, it is an appropria- 
tion. Statutes setting apart or desig- 
nating certain public moneys for spe- 
cial governmental purposes have been 
held to be appropriations notwithstand- 
ing the word ‘appropriation’ is not 
used.” 

The language of section 41 of Chapter 
8502, as amended by House Bill No. 433, 
Acts of 1927, is: 

“There shall be annually paid to the 
commanding officer of each brigade or 
higher unit of command, etc. . . the 
following sums for the maintenance of 
such organizations and for the care of 
public military property entrusted to 
their charge; ete.” 

These payments are required to be paid 
upon requisition, the statute being man- 
datory in its language. 

To my mind, no clearer setting apart 
of money formally or officially for a spe- 
cial purpose or use, in clearer or more 
unequivocal terms, could have been used 
by the legislature, and while the word 
“appropriation” does not occur in the 
act, Iam of the opinion basing such opin- 
ion on the recent holding of the Supreme 
Court of Florida in the case above re- 


ferred to, that the language used is in 
legal effect an appropriation of the 
amounts set out in the act annually and 
that such amounts should accordingly be 
paid even though not embraced in the 
general appropriation bill of 1927. 
Respectfully submitted, 
FRED H. DAVIS. 
Attorney General. 


September 29, 1927. 
Hon. Ernest Amos, 
Comptroller, 
The Capitol. 
Dear Mr. Amos: 

In Re: License Tax to be Collected 

on Real Estate Brokers, Ete. 

The 1927 Legislature passed House 
Bill No. 469 which was entitled as An 
Act to Regulate and Register Real Es- 
tate Brokers and Real Estate salesmen, 
ete., which became a law without the 
approval of the Governor on August 2, 
1927, sixty days after the Legislature 
adjourned, pursuant to the constitutional 
provisions in that regard. Among the 
matters contained in said act is a pro- 
vision to the effect (see Section 14) that 
‘no collector or county judge shall issue 
any real estate occupational license ex- 
cept upon compliance with this act by 
the procuration and production of the 
registration certificate therein provided 
for. This provision in section 14 of House 
Bill 469, construed in connection with the 
fact that House Bill No. 469 contains no 
general repealing clause, clearly evi- 
dences the legislative intent to preserve 
and keep intact the previously existing 
occupation taxes provided to be collected 
from real estate salesmen and brokers. 

This brings us to the question of what 
occupation tax shall be collected, which 
question is answered by reference to Sec- 
tion 3 of Chapter 11336, Acts of 1925, 
Extraordinary session, which provides 
for a license occupational tax of $10.00 
for each Real Estate Broker’s license, 
$5.00 for real estate salesman, same to 
be paid to the Tax Collector. In other 
words, the provisions of Section 2 of 
_Chapter 11336, Acts of 1925 above re- 
ferred to, are still in full force and ef- 
fect and have not been repealed by House 
Bill 469, Acts of 1927, and I am of the 
opinion that the provision of Section 15 
of said Chapter 11336 to the effect that 
“the occupational license tax collected 
from Real Estate Brokers and Salesmen 
shall be administered and accounted for 
as under the General Laws of this state” 


is also not repealed by said House Bill 
No. 469, Acts of 1927. 

The annual registration fee provided 
for by Section 14 of the 1927 law cannot 
oe construed as an occupation tax, but is 
rather, as the act denominates it, an an- 
nual qualification or registration fee in 
addition to the designated occupational 
tax. 

Respectfully submitted, 
FRED H. DAVIS, 


Attorney General. 


September 23, 1927. 
Hon. Nathan Mayo, 
Commissioner of Agriculture, 
Tallahassee, Florida. 


Dear Sir: 


I have before me your communication 
of September 14th with reference to the 
inspection tax claimed on shipments of 
gasoline from the New Orleans Refining 
Company, Inc., to the Sherrill Oil Com- 
pany, of Pensacola, marked for the Nav- 
al Air Station, Warrington, Florida. 

There is nothing in the statutes of 
Florida which would warrant an exemp- 
tion from the inspection tax in favor of 
the Sherrill Oil Company merely because 
they are importing gasoline to be sold 
by them to the Naval Air Station. The 
inspection tax is imposed by the state 
in the exercise of its police power and not 
as a revenue producing tax. The purpose 
of the law is to assure state authorities 
that all gasoline used in this state is of 
a certain quality. 

Such being the purpose of the law, 
and it being within the police power to 
make an inspection of all gasoline 
brought in the state and to charge there- 
for a reasonable inspection fee to com- 
pensate the state for the cost of making 
the inspection, I am unable to find any 
holdings of the courts which would au- 
thorize me to advise you to exempt the 
Sherrill Oil Company from paying the 
inspection tax on gasoline imported by 
the New Orleans Refining Company, 
Inc., and which is intended ultimately to 
go to the United States Naval Air Sta- 
tion. 

My advice is to insist on the collection 
of this tax, unless some court of compe- 
tent jurisdiction should decide otherwise. 


Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 
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September 30, 1927. 
Hon. Bessie G. Porter, Secretary, 
Board of Commissioners of 
State Institutions, 
Tallahassee, Florida. 
Drug Addicts—Commitment 
My dear Mrs. Porter:— 

I think the enclosed copy of an opinion 
rendered by former Attorney General J. 
B. Johnson fully answers the subject you 
inquired about under date of September 
6th, relating to the communication re- 
ceived by you from the Directors of the 
Lee County Welfare Federation, Fort 
Myers, Florida, with reference to the 
treatment of drug addicts. 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


September 24, 1927. 

Hon. John W. Martin, 
Governor of Florida, 
The Capitol. 
My dear Governor: 

I wish to acknowledge receipt of your 
letter of September 17th with enclosure 
of letters from Adjutant General J. Clif- 


ford R. Foster and Judge Advocate Geo. 


W. Bassett, Jr., and request for my opin- 
ion as to whether or not you are author- 
ized under section 83 of the Revised Gen- 
eral Statutes of Florida to designate a 
suitable person as agent of the State of 
Florida for the purpose of protecting the 
property of the State of Florida located 
at the state camp grounds known as 
Camp Johnson, near Jacksonville. 

Section 83 of the Revised General Stat- 
utes of Florida provides that the Govern- 
or is authorized and empowered to em- 
ploy as many persons as he, in his dis- 
cretion, may deem necessary to secure 
the protection to . .. property of the 
State of Florida. 

The military reservation located at 
Camp Johnston is undoubtedly “prop- 
erty” of the State of Florida which you 
as Governor have the right to employ a 
suitable person to protect. In employing 
such person you will no doubt have to 
name some person for that purpose who 
is already provided with compensation 
from existing appropriations as it ap- 
pears that no moneys are available to 
be used for the purpose of carrying out 
said section 83 of the Revised General 
Statutes, unless it be your general con- 
tingent fund which is usually taken up 
with other necessities. 

I therefore give it as my opinion that 
under section 83 of the Revised General 
Statutes of the State of Florida you 
would be authorized and empowered to 
commission the present superintendent of 
the State Camp Grounds at Camp John- 
ston as “State Agent for the Protection 
of State Property on the State Camp 


Grounds at Camp Johnston, Florida” 
such commission to be at the pleasure of 
the Governor. Such a designation would 
vest the person designated not with gen- 
eral police power, but with all necessary 
power to protect and defend the state 
property from abuse and trespass, even 
to the extent of forcibly expelling tres- 
passers or forcibly seizing them and turn- 
ing them over to a proper civil police 
officer to be proceeded against according 
to law. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


Drug Addicts—Commitment 
February 15, 1926. 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Florida. 
My dear Governor: 

I am in receipt of the letter to you 
written by Judge B. W. Ketchum, dated 
February 5th, as follows: 

“Some time since I had occasion to 
commit a person addicted to the use of 
morphine, after due examination in 
which two members of the medical pro- 
fession held him unfit to be at large. 

“T proceeded under Section 10190 of 
the Acts of the 1925 Session and ordered 
the commitment to the Florida Farm 
Colony for Epileptics and Feeble Minded, 
at Gainesville, as provided in this Act. 

“He was returned by the authorities 
there who refused to accept him on the 
ground that no provision had been made 
heretofore for the handling of such cases 
at this institution. 

“Chapter 10190 does not repeal, spe- 
cifically, Sections 2317-2320 of the Re- 
vised General Statutes, and I would ap- 
preciate it if you would obtain an opinion 
from the Attorney General as to whether 
or not proceedings may be still had un- 
der the General Statutes of 1920, until 
the provisions of the 1925 Act have been 
put into operation. 

“A person addicted to the use of nar- 
cotics is potentially dangerous to others 
while at large, and at the same time de- 
serves kindness and attention looking to- 
ward a cure if such is possible. 

“Is there any possibility that the ap- 
propriation made in Chapter 10190 will 
become available in the near future so 
that adequate care and attention can be 
given such cases, and at the same time 
relieve the various Counties of the re- 
sponsibility of their care?” 

I note this person committed to the 
Florida Farm Colony was refused. The 
last paragraph of Section 4 of Chapter 
10272, Acts of 1925, provides: 

“* * * * that before any County Judge 

shall commit a person to the said In- 

stitution he shall ascertain from the 


Superintendent thereof whether or not 
there are available means then pro- 
vided at said Institutions to take care 
of the persons to be committed.” 

Of course this chapter is dealing with 
the epileptic and feeble-minded but it 
would equally apply to drug addicts, 
Section 2319 of the Revised General Stat- 
utes, being Section 3 of the law providing 
for the commitment of these persons to 
the Florida Hospital for the Insane, pro- 
vides: 


‘ck * * * but, whenever in the opinion of 
the Board of Commissioners of State 
Institutions it shall be necessary to 
restrict the number of admissions of 
such persons for lack of room or any 
other reason, said Board may notify by 
mail the County Judge of each County 
in this State of that fact, and after 
such notice no further commitments 
shall be made here under until said 
order shall be suspended by said Board 
of Commissioners of State Institu- 
tions.” 

Under these provisions the admittance 
of persons committed can be refused for 
the reasons provided in the law and 
above enumerated. 

By the passage of Chapter 10190, Acts 
of 1925, the provisions of the law, pro- 
viding for the commitment of drug ad- 
dicts to the Florida Hospital for the In- 
sane, were repealed by implication but 
will necessarily have to remain in force 
until the building at the Florida Farm 
Colony provided for under said Chapter 
10190, Acts of 1925, has been constructed 
and put in condition to take such persons. 

Respectfully, 
J. B. JOHNSON, 
Attorney General. 


September 26, 1927. 
Hon. J. C. Luning, 
State Treasurer, 
The Capitol. 
Dear Sir: 


I have your request of recent date 
for my opinion as to the effect of Senate 
Bill No. 259 upon Reason Green of Frost- 
proof, Florida, to be exempted from the 
payment of tax provided for in Senate 
Bill No. 92, amending the law with 
reference to gasoline taxes. 

It will be noted by an examination of 
Senate Bill No. 259 that disabled vet- 
erans of the World War and Spanish 
American War are exempted from pay- 
ing occupation taxes when provisions of 
that Act are compiled with and the vet- 
eran is unable to perform manual labor. 
The tax imposed upon dealers in gaso- 
line, as will be noted from the title of the 
law imposing such taxes, is not really 
an occupation tax upon the dealer so 
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much as it is an excise tax upon the sale 
of the commodity. 

License taxes may be imposed either 
upon individuals because of their occu- 
pation or upon commodities being sold 
by individuals as a tax upon the sale. 
In my opinion, the gasoline tax is ex- 
cise tax by way of a license tax upon the 
sale of the commodity known as “gaso- 
line,’ and is not such a tax as could be 
construed as an occupation tax with the 
purview of the exemption provided for by 
Senate Bill No. 259 for disabled World 
War veterans and Spanish American War 
veterans from the payment of an occu- 
pation license tax. 

I am therefore of the opinion that a 
disabled World War Veteran or Spanish 
American War veteran is not exempt 
from the payment of any of the taxes 
provided for in Senate Bill No. 92 
amending Chapter 9120 and Chapter 
10025, Acts of 1925, Laws of Florida, re- 
lating to license taxes upon gasoline and 
other like products of petroleum. 

I return herewith the letter submitted 
by you in connection with your request 
for my opinion. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


September 30th, 1927. 
Hon. John W. Martin, 
GOVERNOR, 

Tallahassee, Florida. 
Monument—Confederate Soldiers Killed 
at Battle of Olustee 

My dear Governor: 

I have your letter of September 29th, 
enclosing communication from Mr. Ben- 
jamin H. Groover of Lake City, Florida, 
with reference to the erection of a monu- 
ment to mark the last resting place of 
Confederate Soldiers who were killed at 
the battle of Olustee and who lie buried 
at Lake City, Florida. 

My opinion is that Senate Bill No. 328, 
which became a law May 19th, 1927, con- 
templates that the monument to be erec- 
ted under the provisions of said Act shall 
be so erected as to comply with the 
statutory requirement that the monu- 
ment is to be erected “to mark” the last 
resting place of the Confederate dead 
buried at Lake City and who were killed 
at the Battle of Olustee. 

There is nothing in the statutes to in- 
dicate how far the monument can be 
erected from the graves in order “to 
mark” the same. I can conceive of a 
monument being placed in such a manner 
at a very public place in Lake City which 
was within the view of passers by and 
which would act as just as suitable a 
marker for the last resting place of the 
Confederate dead buried some distance 
away as if the monument were erected 
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in the cemetery and among the graves. 

The question of where the monument 
shall be erected is one which in my opin- 
ion is committed to the exclusive deter- 
mination of the three members who have 
been appointed by you to constitute the 
Commission to erect this monument and 
while the monument must be so erected 
and so designed as to mark the last rest- 
ing place of the Confederate dead who 
were killed at the Battle of Olustee and 
who lie buried at Lake City, Florida, 
without suitable monument to mark 
their last resting place, it is for the Com- 
mission to so construct and erect this 
monument that it will carry out the 
purposes of the Legislature. 

The most appropriate place for erect- 
ing this monument would, of course, be 
in the cemetery where the Soldiers lie 
buried but I do not believe that it would 
be entirely unlawful for the monument 
to be erected outside of the cemetery 
provided it was designed so as to point 
out and designate from the position 
where it stood the exact location where 
these bodies lie buried. 


Respectfully submitted, 


FRED H. DAVIS, 
Attorney General. 


September 30, 1927. 
Hon. H. Clay Crawford, 
SECRETARY OF STATE, 
The Capitol. 
Dear Sir: 


Section 4095 of Revised General Stat- 
utes provides that no foreign corporation 
shall transact business or acquire, hold 
or dispose of property in the State of 
Florida until it shall have complied with 
the provision of that Section. The gen- 
eral rule is that when a foreign corpora- 
tion transacts some substantial part of 
its ordinary business in a state, it is en- 
gaging in business therein within the 
meaning of statutes like this. This rule 
is not altered by the fact that some of 
the transactions constitute interstate or 
foreign commerce but it is beyond the 
power of the state to impose burden- 
some ‘conditions or restrictions on the 
rights of foreign corporations to engage 
in interstate or foreign commerce, and a 
foreign corporation is held to be doing 
business in the state by making and 
completing sales or by making and per- 
forming contracts for the sale of goods 
therein notwithstanding interstate trans- 
portation of the goods acquired to effect 
and deliver to the purchaser in consum- 
mation of such sales or contracts where 
in addition thereto it performs or is re- 
quired to perform therein acts of purely 
local character which are not essential 
to the making of the sales and the deliv- 
ery of the goods. 
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If such corporation is also doing busi- 
ness when it has shipped goods to a state 
and such goods are located within the 
state and the interstate character of 
their shipment has ceased, provided they 
are delivered to the purchaser, then the 
consummation of such sales does not 
require further transportation from one 
state to another. It is generally held, 
however, that where a foreign corpora- 
tion ships, or contracts to ship goods, 
from outside the state to a factor in the 
state or to a local merchant in the state 
and to be sold on commission, such acts 
do not constitute doing business in the 
latter state, provided the local merchant 
or factor acts entirely in his own behalf 
in making sales or contracts in such lat- 
ter state for the sale of such goods; but 
if the local factor or merchant is con- 
stituted as an agent with power to com- 
plete a sale of the goods, this would con- 
stitute the corporation principal as being 
engaged in the transaction of business in 
the state. 

Under the facts stated in the letter 
submitted by you from Messrs. Hewitt, 
Brooker & Kern for the Kuhlman Electric 
Company, such company would not have 
to qualify to do business or become do- 
mesticated in Florida unless the local 
merchants in Tampa to which it has 
shipped goods on consignment has au- 
thority to make a contract for the com- 
pany with reference to such goods if such 
local merchants in Tampa act entirely 
in their own behalf in making sales or 
contracts of the goods on commission to 
be paid by the Kuhlman Electric Com- 
pany with no relation of agency between 
such company and merchants, it is not 
required to qualify to do business in 
Florida. 

Trusting this answers your request for 
my opinion under date of September 
30th, I am 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


October 17, 1927. 

Hon. Fons A. Hathaway, 

Chairman State Road Department, 

Tallahassee, Fla. 

Dear Sir: 

In Re: Validity of Proceedings Under 
Chapter 12297, Acts of 1927, Laws of 
Florida Relative to Borrowing Money 
with the Consent of the Governor on 
Estimated Revenues for Succeeding 
Year. 

I have your request of this date for 
my opinion as to the validity of Chapter 
12297, Acts of 1927, Laws of Florida, 
entitled “An Act to Authorize and em- 
power the State Road Department of the 
State of Florida to borrow money at a 
rate of interest not to exceed Six Per 
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Centum Per Annum under Certain Cir- 
cumstances and to Provide the manner 
in which such money shall be repaid,” 
together with the proceedings adopted by 
the State Road Department thereunder, 
which you have submitted to me in con- 
nection with your request. 

I have carefully examined the statute 
in question and am of the opinion that 
the same is a valid and enforceable act. 
In fact it is in line with other statutes of 
the state of Florida of like nature, for 
example, sections 1178-and 1179 of the 


Revised General Statutes of Florida, au- 
thorizing the Everglades Drainage Dis- 
trict to borrow money, which sections 
have been involved in suits brought to 
invalidate the act, and the law sus- 
tained. 

Also, the proceedings under the act, 
as prepared by Hon. B. A. Meginniss, 
Department Attorney, and adopted by 
the State Road Department under date 
of October 3rd, 1927 and approved by the 
Governor as of the same date, have been 
carefully examined by me and I find them 


to be in conformity with the statute anj 
accordingly give it as my opinion that 
based on said statute and the proceedings 
referred to, the State Road Department 
has lawful authority to borrow the mon. 
ey recited in the proceedings and to give 
its note to repay the same, in the form 
submitted with copies of the proceedings, 
and that all of such proceedings are lay. 
ful and valid. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


DIGEST OF CASES FROM FLORIDA IN 
THE UNITED STATES COURTS 


(This digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme Court opinions reported 
in the Federal Reporter and Supreme Court Reporter, copyrighted and published by the West Publishing Company of St. Paul, 
Minnesota, in accordance with the copyright notices contained in the respective issues of the Advance Sheets of the Federal 
Reporter and Supreme Court Reporter reporting the opinions in full. : 

A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Reporter may be 


obtained for 25ce by addressing the West Publishing Company of St. Paul, Minnesota). 


UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORA- 
TION V. FLORIDA GRAIN & 
ELEVATOR CO. 


Circuit Court of Appeals, Fifth Circuit. 
July 7, 1927—Uo. 4690—20 F (2d) 583 


1. Where biljs of lading authorize 
vessel to call at particular port, and pro- 
vided it should not be liable for any loss 
caused by prolongation of voyage, vessel 
was not liable for delay, except as due 
to its negligence. 

2. In action under Suits in Admiralty 
Act 1920 (Comp. St. Nos. 1251%- 
12511%4L) against United States Shipping 
Board Emergency Fleet Corporation to 
recover damages for delay in delivery of 
shipment of corn, plaintiff had burden 
of showing that delay was due to defend- 
ant’s negligence. 

3. Delay of vessel at port of call, due 
to stevedores’ strike and failure of owner 
to furnish funds necessary to pay for 
unloading at higher prices then prevail- 
ing, held due to owner’s negligence, as 
affects liability for delay in delivery of 
shipment. 

4. Measure of damages recoverable 
from United States Shipping Board 
Emergency Fleet Corporation, under 
Suits in Admiralty Act 1920 (Comp. St. 


Nos. 1251%4-1251%4L) for negligent delay 
in delivery shipment of corn, held differ- 
ence between price received for corn 
when delivered and market value at time 
when delivery should have been made. 

5. As a general rule, the measure of 
damages for a carrier’s negligent delay 
in the delivery of goods is the diminu- 
tion in market value between the time 
they ought to have been delivered and 
the time they were in fact delivered. 

6. Special damages for carrier’s negli- 
gent delay in delivery of shipment are 
not recoverable, unless carrier has knowl- 
edge or notice of special use to which 
goods are to be put. 

7. In action against United States 
Shipping Board Emergency Fleet Cor- 
poration for damages for negligent delay 
in delivering shipment, allowance of in- 
terest at 8 per cent., the legal rate in 
Florida, where suit was brought, on 
amount of recovery, held improper, in 
view of Suits in Admiralty Act 1920, No. 
3 (Comp. St. No. 1251%b), limiting re- 
covery to 4 per cent. 

8. In action against Shipping Board 
Emergency Fleet Corporation for dam- 
ages for negligent delay in delivery of 


shipment, allowance of interest on re- . 


covery from date liability became fixed 
until decree was satisfied held not im- 
proper, in view of Suits in Admiralty Act 


1920, No. 3 (Comp. St. No. 1251b), pro- 
viding, “Interest shall run as ordered by 
the court.” 


SEWELL et al v. ARUNDEL COR- 
PORATION 


Circuit Court of Appeals, Fifth Circuit 
July 5, 1927—No. 5004 
20F (2d) 503. 


1. Taxpayers of city held without 
standing to prosecute action to sue to 
abate nuisance alleged to have resulted 
from depositing material excavated when 
dredging ship channel, in that it consti- 
tuted an attempt to interfere with lawful 
and ordinary execution of contract made 
by authority of Congress (Act March 3, 
1925 (43 Stat. 1186)) for dredging navi- 
gable waters. 

2. An obstruction in navigable waters 
is a “nuisance,” and may be abated in 
proper proceeding. 

3. Congress has complete dominion of 
navigable waters of the United States, 
whether wholly within boundaries of the 
state or otherwise, and has authority to 
undertake and prosecute such work as 
may be thought necessary to improve 
their navigability, which power includes 
power to obstruct. 
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LIGHT OF THE 
LAKELAND CASE 


By JAMES T. VOCELLE, 
City Attorney of Vero Beach 


There has been such wide-spread com- 
ment on the effect of the decision of the 
Supreme Court of Florida in the case 
of Atlantic Coast Line Railway Com- 
pany v. City of Lakeland with reference 
to authority of municipalities to make 
assessments against abutting property 
for local improvements, and the matter 
is of such vital importance to munici- 
palities over the state, and to the citi- 
zens as well, that a careful analysis and 
study of the effect of the decision of 
the Supreme Court in the Lakeland case 
seems to be in order. 

At the outset it may well be said that 
the right of municipalities in the state 
of Florida to construct local improve- 
ments, such as streets, sidewalks, curbs, 
gutters, sewers, sidewalks, etc., is in no 
way challenged by the decision of the 
court in the Lakeland case, but is on the 
contrary affirmed, and this authority 
was clearly stated by the Supreme Court 
in one of the earliest cases on the sub- 
ject—that of Anderson against City of 
Ocala, reported in 64 Sou. 775, in which 
the highest court of this state quoted 
from Dillon on Municipal Corporations 
as follows: 

As a result of the decisions of the 
United States Supreme Court it may 
be regarded as definitely settled that 
the Legislature of a state may create 
or authorize the creation of special 
taxing districts and charge the cost 
of a local improvement, in whole or in 
part, upon the property in such dis- 
tricts or according to valuation or su- 
perficial area or frontage, without vio- 
lating the 14th amendment to ‘the 
Federal constitution; and that the 
whole assessment of paving or improv- 
ing a street or highway may be as- 
sessed by a municipality pursuant to 
statutory authority upon the lands 
abutting upon the street or highway 
so improved in proportion to the feet 
frontage of such lands, without pro- 
viding for a judicial inquiry into the 
value of such lands and the benefits 
actually to accrue to them by the pro- 
posed improvement, 

and after quoting the foregoing said: 

We think that this statement of the 
law is correct and it would seem to be 
decisive as to the validity of the au- 
thority conferred by Section 4 of the 
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NOTES AND COMMENT 


MUNICIPAL ASSESSMENTS IN THE 


Charter Act of the City of Ocala con- 
cerning the construction of sidewalks 
and the assessment of a special tax 
for the cost thereof against the lot or 
lots adjoining which said sidewalks 
shall be constructed. 

The question has also been settled 
by numerous decisions of the Supreme 
Court of the United States, chief of 
which is the case of French v. Barber 
Asphalt Paving Company, 181 U. S. 
325; 45 Law Ed. 879; 21 Supreme Court 
625. 

In 1923 the Legislature of Florida 
passed a very comprehensive general 
Act providing a method for the levying 
of assessments and issuing of bonds 
thereon for the construction and re- 
construction of sidewalks and streets, 
which is known as Chapter 9298 of the 
Laws of Florida, and which is the pro- 
cedure that has been followed by the 
City of Vero Beach in the making of 
its local assessments. The constitution- 
ality of Chapter 9298 was attacked and 
its validity upheld by the Supreme Court 
of Florida in the case of Walters v. City 
of Tampa, reported in 101 Sou. page 
227. The decision was handed down on 
August 2, 1924, and written by Mr. Jus- 
tice Terrell. 

From the texts of these decisions of 
the Supreme Court of Florida and the 
numerous holdings of the Supreme Court 
of the United States on the subject, it 
would seem that the question had been 
definitely settled, and indeed it has been 
municipalities to make special assess- 
ments for local improvements are con- 
cerned ,and, as before stated, this right 
was in no manner challenged by the 
decision in the Lakeland case, but on the 
contrary reaffirmed and upheld. The 
only element of the question affected by 
the decision in the Lakeland case is the 
method of procedure and the manner 
of the administration of the power con- 
ferred upon municipalities to make spec- 
affect the power itself. The impression 
seems to have been formed in some 
quarters that the Supreme Court has 
held in the Lakeland case that a muni- 
cipality does not have the power to as- 
sess the entire cost of local improve- 
ments against the abutting property, 
and, while there may be some dicta in 
the opinion written by Chief Justice El- 
lis that would from a casual reading 
of the decision seem to indicate that the 
Supreme Court was inclined to this view, 
yet from a careful reading and con- 
sideration of the decision as a whole no 
such conclusion can be reached. In the 
first place the case arose by reason of 


a bill of complaint being filed in the 
Circuit Court of Polk county by the At- 
lantic Coast Line Railway Company, 
seeking to enjoin the city of Lakeland 
from selling certificates of indebtedness 
based on assessments made against the 
right of way of the railroad company 
for the paving of a street, it being al- 
leged that the assessment was void be- 
cause the land of thé railroad company 
was in no way benefitted by the assess- 
ment, but on the contrary injured there- 
by. The City filed a demurrer to the 
bill of complaint, which, under the rules 
of pleading, admitted all the allegations 
of the bill, and this demurrer was sus- 
tained by the lower court. In reversing 
the case the Supreme Court pointed out 
that the demurrer should be overruled, 
because it admitted that the property 
assessed was not benefitted but was in 
fact injured by the so-called improve- 
ment. No other decision could have been 
rendered in the premises and the only 
criticism that can be leveled at the de- 
cision is, as has been already stated, that 
the Chief Justice used language which 
has been construed by some to be holding 
that the total cost of local improve- 
ments cannot be in any manner assessed 
against abutting property. This ques- 
tion was not before the court and the 
decision was not upon that point, and 
I think this is very clearly pointed out 
in the concurring opinion of Mr. Justice 
Whitfield, which opinion is written in 
that clear and lucid style which is so 
characteristic of that eminent jurist, 
in which he tersely states the law to be 
as has already been held by the court 
in the Ocala and Tampa cases, and points 
out that the right of a municipality to 
make an assessment against abutting 
property for local improvements can 
only be challenged when that assess- 
ment is greater than the benefits that 
would accrue to the abutting property; 
and his concurring opinion clearly shows 
that a municipality may assess the en- 
tire cost of local improvements to abut- 
ting property when the abutting proper- 
ty is benefitted to the extent of the as- 
sessment, when reference is had to that 
portion of his opinion in which he said: 
When the property specially assess- 

ed is benefitted to the extent of the 
assessment authorized by legislative 
authority, incidental benefits to other 
property or to the public, do not af- 
fect the validity of the assessing en- 
actment, since if the property specially 
assessed is benefitted to the extent 
of the special assessment, it is within 
the legislative province to determine 
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whether the property specially assess- 
ed and correspondingly benefitted 
should bear any or a portion or all of 
the cost of the improvement, at least 
in the absence of a proper and suf- 
ficient showing that the special as- 
sessment imposed by the statute, or 
municipal ordinance under statutory 
authority is, under the substantial and 
controlling facts of the case, an ar- 
bitrary assessment or apportionment 
amounting to a denial of due process 
or equal protection of the laws to 
the owners of ‘the property that is 
specially assessed. 

In the light of all this, it will be seen 
that the Supreme Court has not made 
any departure in the Lakeland case and 
has not decided any new principles of 
law, but that the case has been decided 
entirely in the light of existing law and 
in keeping with the weight of authority 
throughout the United States on the 
subject and on the question of due pro- 
cess of law, and that municipalities may 
in the future, as in the past, continue 
to make assessments against abutting 
property for local improvements to the 
full extent of the benefits accruing to 
such property, and that if such benefits 
amount to the whole cost of the im- 
provement, then the entire cost may be 
assessed to the abutting and adjoining 
property owners and nothing contrary 
to this principle has been decided by the 
court in the Lakeland case. 


THE CIVIL LAW AND THE 
COMMON LAW 


Civil Law Older and In Force Among 
More People Than the Common Law 


Some Distinctions Between the Rules of 
the Civil Law and the Common Law 


By DAVID BLACKSHEAR of the 
Jacksonville Bar 


The two great systems of law which 
now prevail amongst the nations of the 
Caucasian race are the Civil Law and the 
Common Law. 

The term “Civil Law” as used in this 
article, means the Roman Law and the 
law of those countries whose laws are 
based upon the Roman Law. The term 
“Common Law” as used in this article, 
means the English Law and the law of 
those countries whose laws are based 
upon the English Law. 

The Civil Law is in force upon the 
continent of Europe and in the dependen- 


cies of the continental European states, 


also in Scotland, in all of South America, 
and in South Africa, in the State of 
Louisiana and in the Province of Quebec, 
in Porto Rico, Cuba, the Philippine Is- 


lands, Turkey and Japan. 

The Common Law is in force in Eng- 
land, Wales, Ireland, the English colo- 
nies, and the United States, except the 
State of Louisiana. 

There are today many times more 
members of the Caucasian race whose 
rights are governed by the Civil Law, 


than there are members of that race 


whose rights are governed by the Com- 
mon Law. 
Monuments of the Civil Law 

The Civil Law is older than the Com- 
mon Law. 

The first Roman Code, called the 
Twelve Tables, was compiled about the 
year 450 B. C. The first code known to 
the Common Law was the Dome-Book 
of Alfred the Great, compiled about the 
year A. D. 890. 

The Twelve Tables were enacted as the 
result of a struggle between the plebe- 
ians and the patricians, wherein the 
plebeians sought to take away from the 
patricians the power of oppressing the 
plebeians through the manipulation of 
the unwritten laws, of which the patri- 
cians claimed to be the sole guardians 
and interpreters. After a prolonged 
struggle, the plebeians forced the patri- 
cians to reduce the laws of the state to a 
written form. 

An interval of about one thousand 
years elapsed between the compilation of 
the Twelve Tables and the compilation 
of the Corpus Juris Civilis. 

During this interval, the Roman Law, 
in the language of Livy, had become a 
vast pile of laws heaped one upon the 
other; and those laws had grown to so 
great a bulk that they were computed 
by an author who preceded Justinian, to 
be many camels’ loads. The Theodosian 
Code was compiled about A. D. 438, on 
the order of the Byzantine Emperor 
Theodosius II. This Code went into ef- 
fect, not only at Constantinople, but also 
by arrangement with Valentinian III, in 
Rome. It was a methodical collection of 
all the imperial constitutions then in 
force, and for many centuries it was the 
only book of civil law that was received 
as authentic in the Western part of 
Europe. 

The Byzantine Emperor, Justinian, 
reigned only over the Eastern part of 
what was once the undivided Roman Em- 
pire. It was under his auspices that the 
body of the Civil Law was compiled and 
finished by a great lawyer named Trib- 
onian. 

The Corpus Juris Civilis of Justinian 
is composed of the following parts, viz: 

1. The Code of Justinian, which was 
a condensation into a single code of the 
positive or statutory law and embraced 
all acts and utterances that proceeded 
from the person of the Emperor that 


could be grouped under the term cop. 
stitutiones. 

2. The Digest or Pandects of Justinian, 
which was a codification of the opinions, 
decisions and treatises of eminent Ro. 
man jurists. 

3. The Institutes of Justinian, which 
was an elementary textbook to be used 
by the “youth eager for knowledge of 
the law.” : 

4. The Novels of Justinian. These 
were the new constitutiones of Justinian 
which had been enacted since the Code, 

Justinian’s Code was compiled about 
A. D. 529; his Digest or Pendects was 
compiled about A. D. 533. His Institutes 
was issued about A. D. 583, and his 
Novels were finished a few years later, 

Soon after its compilation, the Corpus 
Juris Civilis, (the body of the Civil Law), 
fell into disuse and oblivion, and was lost 
to the world for several centuries, until 
the year A. D. 1130, when there was acci- 
dentally discovered at Amalfi, now an 
obscure town in Italy, a copy of the 
Digest or Pandects of Justinian. This 
discovery caused a great revival of the 
Civil Law to spread all over the face of 
Western Europe and almost proved fatal 
to the Common Law. It caused a re- 
newal of the efforts that had been pre- 
viously made to drive the Common Law 
out of England and supplant it with the 
Civil Law; and those efforts had been 
made from time to time for many cen- 
turies. In II Richard II, (A. D. 1388) 
the English nobles declared “that the 
realm of England hath never been unto 
this hour, neither, by the consent of our 
Lord the king and the lords of Parlia- 
ment shall it ever be, ruled or governed 
by the Civil Law.” ; 

The last great codification of the Civil 
Law is the Code Napoleon. Napoleon 
said, at St. Helena, “My greatest title to 
glory is not the forty battles which | 
have won; Waterloo alone will wipe out 
the memory of so many victories. | 
have, however, one accomplishment to my 
credit which nothing can efface and which 
will live until time will be no more. It 
is my Civil Code.” 

The first draft of the Code Napoleon 
was printed on January 1, 1801, and on 
March 21, 1804, the Code Napoleon was 
adopted in its entirety and became the 
law of France. 

The codes of the following countries 
are based on the Code Napoleon: Italy, 
Spain, Belgium, Bolivia, Peru, Chile, 
Uruguay, Argentina, Mexico, Colombia, 
Nicaragua, Guatemala, Salvador, Hondv- 
ras, Venezuela, Costa Rica, Ecuador, 
Paraguay, Cuba, Porta Rico, the Philip- 
pines, the State of Louisiana and the 
Province of Quebec. The Code of Japan, 
with the exception of the rules relating 
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a to the family, is also based on the Code 
Napoleon. 


Monuments of the Common Law 
Some of the Common Law lawyers 


‘have contended that the Common Law is 
"as old as the primitive Britons. 
SEnglish lawyers,” 
: “prone to magnify the antiquity, like the 
‘other merits of their system, are apt to 


“Our 


says Mr. Hallam, 


carry up the date of the Common Law, 
till, like the pedigree of an illustrious 


‘family, it loses itself in the obscurity of 
Fancient times; 
‘hesitating to say that its origin is as 


Sir Matthew Hale not 


undiscoverable as that of the Nile.” The 
first Common Law Code that we have 
any record of was the Dome-Book of Al- 
fred the Great, compiled A. D. 890. This 
code was in existence until about A. D. 
1461, but it is now lost. 

The Digest of Edward the Confessor 
was compiled about the year A. D. 1041. 
It was a new edition of the Dome-Book 
with additions and improvements. 

Magna Charta is the earliest English 
Statute now extant. It was assented to 
by King John at Runnymede in A. D. 
1215, and was afterwards confirmed by 
Henry III, son of King John, in A. D. 
1225. 

Some of the monuments of the Com- 
mon Law are the works of the early Eng- 
lish text writers. Glanvil’s “Treatise on 
the Laws and Customs of England,” 
written about the year A. D. 1187, was 
one of the first English law books ever 
written bearing the name of a personal 
author. Bracton’s “Treatise on the Laws 
and Customs of England” was written 
about A. D. 1265. Fleta’s “Commenta- 
ries on English Law,” was written in 
Fleet Prison about A. D. 1285. Little- 
ton’s “Tenures” was written about A. D. 
1475. Coke’s “Institutes” was written 


about A. D. 1621 to 1634. The first vol- 
ume of Blackstone’s “Commentaries” 
was published in A. D. 1765. (Early 
copies of “Bracton” and “Fleta,” printed 
A. D. 1640 and 1685, were recently do- 
nated to the Florida Supreme Court Li- 
brary by J. C. Cooper, Jr., of Jackson- 
ville). 

Some Distinctions Between the Rules of 

the Civil Law and the Rules of 
the Common Law 


There are many distinctions between 
the rules of the Civil Law and the rules 
of the Common Law, but the limits of 
this articles will not permit the state- 
ment of many of these distinctions. 

At Civil Law, whenever a _ bastard’s 
parents intermarry, the effect of the 
marriage was the legitimating of the 
bastard. This is/not true at Common 
Law. When the prelates suggested to 
the barons, at the famous Parliament 
of Merton (20 Hen. III A. D. 1236), that 
a law should be enacted providing that 
bastards born should be legitimated by 
the subsequent marriage of their parents, 
the barons indignately responded with 
one voice that they were unwilling to 
change the laws of England; (“Una voce 
responderunt quod nolunt leges Angliae 
mutare.”’) 

At Civil Law there can be no marriage 
without a ceremony. At Common Law a 
man can have a “common-law wife,” or a 
woman can have a “common-law hus- 
band” without any ceremony of marriage 
ever having been performed. 

At Civil Law a debt is extinguished by 
prescription; at the Common Law the 
debt always remains in existence, but the 
creditor’s remedy to collect it is barred 
by the Statutes of Limitations. 


There is no dower for the widow, nor 
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curtesy for the husband under the Civil 
Law. 

There is no community of property be- 
tween the husband and wife at Common 
Law; whereas, at Civil Law, the property 
acquired after the marriage by either 
the husband or the wife by their sepa- 
rate or joint industry, becomes commu- 
nity property, one-half of which belongs 
to the wife, upon the dissolution of the 
community. Under the Civil Law the 
Husband is the master of the community 
and he may convey away the community 
property without the signature or the 
consent of his wife. Under the Common 
Law, in order for the purchaser to get a 
good and perfect title to real estate, it is 
necessary for him not only to have the 
signature of the husband to the deed of 
conveyance, but also the signature of the 
wife, releasing her dower rights to the 
property. 

Under the Civil Law a parent is un- 
able to disinherit his child except for 
certain specified causes mentioned in the 
code; under the Common Law, a parent 
may disinherit his child with or without 
cause. 

Under the Civil Law the right of the 
parent to make distinctions between his 
children and leave more of his property 
to one of his children than to others, is 
limited, so that all of the children of a 
parent share more or less equally in the 
distribution of his property at his death. 
This is not true at Common Law. 

The complicated tenures of real estate 
sanctioned by the Common Law, such as 
trust estates, reversionary interests, con- 
tingent remainders, etc., are not recog- 
nized by the Civil Law on the ground 
that such tenures keep property out of 
commerce and one for that reason op- 
posed to public policy. 
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STATUTORY BANK RECEIVERS 


(NOTE TO POWER V. CHILLING- 
WORTH, JUDGE, 113 SO. 280) 


By Olin E. Watts, Jr., Univ. of Fla. 


The comptroller, by virtue of section 
4162, Revised General Statutes 1920, 
when he shall become satisfied that cer- 
tain facts exist may forthwith “desig- 
nate and appoint a receiver to take 
charge of the assets and affairs” of any 
state banking corporation or firm. 

The constitutionality of this statute 


was discussed and adjudicated in Bryan 
v. Bullock, 93 So. 182, in which case the 
court held that the appointment by the 
state comptroller of a receiver to take 
charge of the assets and affairs of a 
state bank which has forfeited its rights, 
privileges and franchises in the comp- 
troller’s discretion, is not the appoint- 
ment of a receiver ‘within the meaning 
of the law that makes the power of ap- 
pointing a receiver a judicial function; 
that it is not violative of Article 11 of 
the Constitution of 1885 distributing the 
powers of the state government; and 
that such power vested in the comp- 


troller is a proper exercise of the police 
power and is merely a rule and regula- 
tion with which state banks must com- 
ply as a condition upon which the trans- 
action of such a business as banking 
shall be carried on and upon which the 
management and control of such busi- 
ness shall depend. There is numerous 
authority that these statutory provis- 
ions are not violative of constitutional 
limitations. See L. R. A. 1915 E. 675 
(note); Allen et al. v. Title Guaranty 
and Surety Co. of Scranton et al., 152 
Pac. 189; 3 R. C. L. 379 and Bryan v. 
Bullock, 93 So. 182. 
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It is obvious that the exact status of 
this statutory receiver is of vital inter- 
est to the practitioner. The receiver 
appointed by a court of chancery is the 
executive end of the court. The office 
is in many respects analogous to that of 
sheriff. He is the right arm of the court 
in exercising its jurisdiction to sequester 
and preserve the res of the suit. Alder- 
son on Receivers, 3. His acts and pos- 
session are acts and possession of the 
court. His authority is derived solely 
from the act of the court appointment 
and he is subject to the court’s order. 23 
R. C. L. 8; Florida Chancery Jurisprud- 
ence, 590. 

The statutory receiver more nearly 


resembles statutory assignees than re- — 


ceivers of a court of chancery. Attorn- 
ey-General v. Life & Fire Ins. Co., 4 
Paige 224. However the powers and 


functions of statutory receivers are far 


more extensive than those of an assignee 
in voluntary assignment, he representing 
the interests of both debtor and credit- 
ors, and is a trustee for all the parties. 
Powers v. Hamilton Paper Co., 60 Wis. 
23; 18 N. W. 20; Alderson on Receivers, 
276. 

The national banking act of June 3, 
1864 vesting the power of appointment 
of a receiver in the comptroller of the 
currency in case of insolvency of a na- 
tional bank has been followed in many 
of the states and provisions similar or 
identical to those of the above act have 


been incorporated in the state stat- 
utes and made applicable to state 
institutions. The provisions of  sec- 


tion 4162, Revised General Statutes 1920, 
that are pertinent to this discussion are 
identical with those in the national bank- 
ing act. 

The United States Supreme Court has 
held that the receiver appointed under 
the national banking act is a mere in- 
strument of the comptroller and subject 
in all respects to his instruction; that 
he is an agent or officer of the United 
States and not an agent or officer of 
any court; and that he stands in the 
place of the bank taking assets in trust 
for the creditors, subject to all claims 
and defenses that might have been in- 
terposed against the insolvent corpora- 
tion and chargeable with knowledge of 
all facts known to the bank affecting the 
character of such assets. Alleman v. 
Sayre, 91 S. E. 805; L. R. A. 1917D, 
1002. See also a collation of authori- 
ties in U. S. Code, annotated. Title 12, 
page 279. 

We may now consider the status of 
the statutory receiver in a more specific 
instance, namely his authority as de- 
rived from statute or otherwise to be- 
come successor in trust to an unexe- 
cuted trust, said trust being part of the 


bank’s business that the receiver has 
taken over under statutory authority. 

In the case of Power et al. v. Chil- 
lingworth, Judge 113 So. 280, Horace 
W.Power and others, relators, sought 
the appointment of a successor in trust 
to an insolvent bank, as trustee under 
a certain trust instrument made by one 
Hammon. 


The respondent refused to take juris- 
diction of the bill of complaint, entering 
his certificate of disqualification. Predi- 
cated on the facts set forth in the cer- 
tificate, the relators filed their petition 
for mandamus. It was held that the 
respondent was not disqualified but the 
writ of mandamus was dered, the court 
holding that the petition for mandamus 
did not rest on facts that would author- 
ize the respondent to exercise juris- 
diction and make an order in the prem- 
ises. On a petition for rehearing it was 
denied, the court reasserting the fore- 
going reason for the denial of the al- 
ternative writ of mandamus. 

Mr. Justice Terrell, in the case under 
consideration, cited section 4162, Revised 
General Statutes of Florida 1920, au- 
thorizing the appointment of a receiver 
by the comptroller in case of an insolv- 
ent banking institution. Following this 
citation the court says, 

“The administration of the estate 
which relators seek to have a receiver 
or trustee appointed for was part of 
the assets or affairs of the Farmers’ 
Bank and Trust Company when it was 
taken in charge by the comptroller, 
which under the law the comptroller 
through his receiver is fully author- 
ized to execute. It is not intimated 
or suggested that the comptroller is 
failing or refusing to execute his duty 
in the premises.” 

In the absence of some statutory pro- 
vision, either expressed or implied, a re- 
ceiver does not take title to property 
held in trust. LeRoy v. Globe Ins. Co., 
2 Edward Ch. (N. Y.) 657; 5 Thomp- 
son on Corp. Section 6602; High on Re- 
ceivers (4th Ed.) Section 444; Sullivan 
v. Knoult, Commissioner of Banking et 
al., 145 N. W. 210. A trustee in bank- 
ruptcy does not receive a trust estate 
but the trust estate remains in the bank- 
rupt or insolvent. 1 Perry on Trusts 
(6th Ed.), Sections 58,345. Nor does 
trust property held by an insolvent pass 
to the assignee or trustee upon his in- 
solvency. 7 C. J. 739; 1 Perry on Trusts 
(6th Ed.), Section 336; 82 C. J. 841, 
citing authorities. Alse see Morse on 
Banks and Banking, Volume 2, (5th 
Ed.) Carter, 326. 


In Sullivan v. Knoult, Commissioner 
of Banking, et al., decided in 1914 by 
the Supreme Court of Wisconsin and re- 


ported in 145 N. W. 210, the complaip. 
ant brought a suit for the appointment 
of trustees to succeed an insolvent bank 
that had been taken over for liquidation 
by the defendant commissioner of bank. 
ing. The Wisconsin statute is similar to 
our statute in that it provides for the 
taking over of the property and busi. 
ness of a bank when it becomes unsafe 
or insolvent. The court held that the 
commissioner of banking did not sue. 
ceed to the trust powers and therefore 
could not execute the trust. 


The comptroller, under our statute, is 
charged with the winding up of the in. 
solvent’s business rather than a_ pro 
longation of such business, which the 
execution of trust powers would neces. 
sitate. Our statute in some features is 
modeled largely after the national bank- 
ing laws. See Montgomery Bank & Trust 
Co. v. Walker, Superintendent of Banks, 
61 So. 951. 


The provision in Section 4162 of the 
Florida statute which provides that 
“such receiver, under the direction and 
supervision of the Comptroller, shall 
take possession of the books, records and 
assets of every description of such 
bank ... ” might cause reflection as to 
the intent of the legislature and wheth- 
er the legislative body had in mind the 
abrogation of the common law as to the 
passage of trust powers to a receiver. 

“The word “asset” in the common ac- 
ceptation means property. 1 Word and 
Phrases, Judicially Defined 556. “As- 
sets” means everything which can be 
made available for the payment of debts; 
the means which a party has as com- 
pared with his debts or liabilities. Stan- 
ton v. Lewis, 26 Conn. 444,449. The 
term “assets,” as used in N. Y. Laws 
1869, c. 902, providing for the winding 
up of insolvent corporations, and au- 
thorizing the court to appoint a receiver 
of all the assets of the company, means, 
“all the property, real and personal, of 
any company coming under its provis- 
ions.” In re Attorney-General v. At- 
lantic Mutual Life Insurance Co., 3 N. 
E. 198, 194; 100 N. Y. 279. 


The foregoing authorities seem to as- 
sert that an asset must have a property 
value as distinguished from a liability; 
it cannot be a mere duty or obligation, 
but must be something more. Indeed the 
court in Power et al. v. Chillingworth, 
Judge, supra, speaking of a disquali- 
fying interest, asserted that “the bank 
when functioning had no property m- 
terest in the administration of the es 
tate” but was “a mere fiscal agent des- 
ignated to execute a prescribed legal for- 
mula.” 


OLIN E. WATTS, JR. 
College of Law, Univ. of Fla. 


% 
2 
x 
‘ 
: 
4 
| 
t 


